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THE NEW UNIFICATION! 


At the Sixth Legal Convention in 1949 I had the temerity to 
urge that in many fields of State power, uniformity of law was de- 
sirable?. If the judgment of the High Court in Wright v. Wright? 


had then been published in extenso I could have added that there is 
grave danger of uniformity being achieved. 


In Wright, counsel for the appellant submitted that the High 
Court should overrule its own decision in Briginshaw v. Briginshaw* 
and follow the Court of Appeal in Ginesi v. Ginesi®, the headnote 
to which states that “Adultery must be proved with the same degree 
of strictness as is required to establish a criminal charge.” In making 
that submission counsel reminded the Court of its previous decisions 
and dicta that it is desirable that there should be uniformity between 
High Court and English (sc., House of Lords and Court of Appeal) 
decisions. Latham C.J., being unable to accept the ratio decidendi 
in Ginesi, held that “no adequate reason has been adduced in the 
present case for reconsidering the decision in Briginshaw's Case”; 
reference will be made later to a subsequent passage in the Chief 
Justice’s judgment which, with respect, contains a sound and proper 
statement as to the persuasive or compelling value of English pre- 
cedents. Rich J., while adhering to the decision in Bri zinshaw, 
showed clearly that he was attracted by the views of the Court of 
Appeal; “I think,” he said, “there is much reason for the opinions 
recently expressed, requiring what is called a criminal law standard 
of proof.” Dixon J. appears to have been disappointed by not being 
able to find sufficient reasons for rejecting Briginshaw and adopting 
Ginesi; “Some other decision,” he concluded, “more particularly of 
the House of Lords, may make it necessary for us to reconsider 
Briginshaw v. Briginshaw, but I do not think Ginesi v. Ginest does 
so.”"6 It was left to the fourth member of the Court, McTiernan J., 
to prefer Ginesi to Briginshaw, although he did so in terms of a 
general principle which he had adumbrated in previous cases. “There 
is no reason,” he said, “arising from Australian conditions’ why adul- 
tery should not have the same legal aspect as that given to it by 
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Justices Bucknill, Somervell, and Denning refused to extend the Ginesi rule (sic) to 
f crueltv, Denning | J]. being obviously of tl opinion that the Ginesi rule 
specifically mention) is bad en it Cahn to proof of charges of adultery In G 
said that he did not think the court was irrevocably committed to the criminal ‘ 
ven in charges of adulterv; Bucknill L.J. studiou voided all refer e to th d 
of proof, contenting himself with the question “‘ Is the evidence consistent with innocence : It is 
most inconsiderate of the Court of Appeal to take such a long time to make up its collecti mind 
whether Ginest is good or bad law; since in Davis Bucknill L.]. referred a passant to Wright, the 
Court ot pretend to be ignorant of the trouble it is giving to the High Court of Australi This 
irticle was written before the judgment of the House of Lords in Presto: ta s v. Preston-Jones (1951 
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the Court of Appeal, which classifies it as a semi-criminal offence, 
or why the standard of proof required to substantiate it should be 
different in Australia from the standard which the Court of Appeal 
says is part of the law of England.” Thus of the four members 
of the Court, one found the reasoning in Ginesi sufficiently cogent 
to be followed, and another came to the opposite conclusion; two 
would appear to have a nostalgic preference for Court of Appeal 
views and to have regretted that on this occasion they could not 
indulge it. 


With the specific rule in Briginshaw and its inconsistency with 
the decision in Ginesi 1 am not here concerned; what is alarming 
is the implication of certain passages in the judgment of Dixon J. 
which, if it were not for the deferential respect that the Anglo- 
Australian legal tradition, though not the American, demands should 
be paid to all judicial pronouncements, I would have described in 
terms less neutral than “unnecessary and undesirable.” The passage 
which I regard as the most ominous begins, “For myself, I have in 
the past regarded it as better that this Court should conform to 
English decisions which we think have settled the general law in that 
jurisdiction’ than that we should be insistent on adhering to reason- 
ing which we think to be right but which will create diversity in the 
development of legal principle. Diversity in the development of the 
common law (using that expression not in the historical but in the 
very widest sense) seems to me to be an evil. Its avoidance 1s more 
desirable than a preservation here of what we regard as sounder 
principle.”® ‘The major premiss in that dictum, it is respectfully sub- 
mitted, is untrue, and the deduction both fallacious and dangerous. 


The major premiss is that there is now a body of law common 
to England and to ourselves (and presumably to northern Ireland, 
New Zealand, and nine of the Canadian Provinces though not to 
Scotland, South Africa, or Quebec). This may be indisputable in 
relation to those parts of the inherited law which have been left un- 
touched (unadulterated, if you prefer) by legislative action, but is 
far from being universally true where legislation has altered the 
inherited law, or has addressed itself to matters for which that law 
made no provision, or has affected fields of human activity which 
simply did not exist at the time of the inheritance. In no jurisdiction 
does the common law (using that term here in the sense of all judge- 
made law) remain pure and undefiled; for generations legislatures 
and judges have made such substantial inroads upon it that Blackstone 
would scarcely recognise it as the system upon which he wrote his 
Commentaries. The several Australian legislatures have, particularly 
since federation, largely abandoned their older practice of slavishly 
adopting or imitating English Acts, and have shown an evet-increas- 
ing preference for the expression of their own views as to what is 
required to meet changing conditions. There is little reason to expect 
a reversal of that trend in the future; on the contrary, the growing 
difference between the social, economic, and political background in 
Australia and in England seem much more likely to accelerate the 
movement towards diversity and to accentuate the departure from 
the inherited forms. It is arguable that there is a pattern of life 
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common to Australia which both justifies and calls for greater uni- 
formity in the laws of the several States; equally arguable that this 
pattern of life is becoming and in many respects has already become 
substantially different from that which prevails in England. Admit- 
tedly this view is open to challenge; but it is contended that it is 
much more soundly based than a belief in the existence, here and 
now, of a common law (using that term, as Dixon J. does, not in the 


historical but in the very widest sense) and in the prospects of 
survival. 


Even if the disparities between the two patterns of life are not 
sO numerous nor so important as the writer believes them to be,’? 
is it part of the judicial function to attempt to remove them when 
they are reflected in legislation. Dixon J. would answer “Yes”, re- 
garding the restoration of a common pattern—or, in his own words, 
the avoidance of diversity—as more desirable than “a preservation 
of what we regard as sounder principle.” If “we” is interpreted to 
mean the judges, is not this an admission that when they regard a 
local rule or judgment as “sounder principle” they are at least sub- 
consciously aware that their primary duty is to apply Australian law 
to Australian conditions? It is judicial law-making with a vengeance 
if our courts are to take upon themselves to nullify Australian legis- 
lative deviations from the English norm by a process thinly disguised 
as interpretation or openly admitted to be the restoration of a rejected 
rule. 

Even in the sphere of the common law proper (in the historical 
sense of those words) it is an open question whether uniformity of 
development im different countries is necessarily desirable. It has 
always been claimed as one of the major virtues of the common law 
that, in the hands of the judges themselves, it is capable of expansion, 
of adaptation, to meet new circumstances. Maitland wrote in 1898 
that “our interest in the land law of Henry III’s day, when we regard 
it as private law, will lie in this, that it is capable of becoming the 
land law of the England, the America. and the Australia of the 
twentieth century.” ' But conditions in the England, the America, 
and the Australia of yesterday and today being far from identical, 
there was no compelling reason why the process of expansion and 
of adaptation, so far as it could be effected through judicial action, 
should follow identical or even parallel lines. In point of fact the 
process of expansion and adaptation proved inadequate to the needs 
of the 19th and 20th centuries even in the original home of the 
common law and had to be supplemented by legislative action: and 
in the sphere of the land law the divergence from the “common law” 
has become so great (for example, through the Torrens legislation in 
Australia and the Birkenhead Acts in England) as to defy any 








10. If one’s knowledge of contemporary Australian life were gained only from reading judicial pronounce- 
ments, on? might well conclude that Australia is just a collection of English counties transplanted 
to the Southern hemisphere with no change whatever in their essence. But if one’s reading and 
observation are somewhat mor? catholic one quickly discovers the absurdity of such a conclusion. 
It is notorious that a proportion of English migrants find conditions in Australia so vastly different, 
in every way, from conditions in the United Kingdom as to be intolerable, and leave us as soon as 
they can. (One migrant who went ‘ home” seven months after arrival here wrote to me from 
London a letter which began with the stark sentence, ‘‘ Now that I have returned to civilisation,”’ 
etc.'). Others, with more determination—or less money —remain here but with a sense of irritation 
and frustration which frequently survives for many vears. It is readily admitted that most of the 
misfits were probably too old, on their first arrival, to be able to adapt themselves painlessly to the 
radically different Australian way of life. 


11. Pollock & Maitland, History of English La HH, 3. 
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judicial attempt to avoid that diversity which Dixon J. regards as 
an evil. 

The strict logic of the “avoidance of diversity” principle demands 
not merely the repeal of the Statute of Westminster but the complete 
abrogation of self-government. So long as local (Federal and State) 
legislatures continue to exist, they are likely in their enactments to 
diverge from Mr. Justic Dixon’s ideal of a “common law”; if we 
are to avoid a constant tug-of-war between legislatures and judiciary, 
the latter endeavouring to restore a “common law” which the legis- 
latures obstinately reject, the most certain way of avoiding diversity 
would be to eliminate its agents. It is, however, somewhat late in 
the day to suggest that the grant of responsible government to the 
Australian colonies in the 19th century, and the establishment of 
federation in 1901, were blunders, and that we should be better off 
if English precedents were absolutely binding on all our courts and 
if the Parliament of the United Kingdom were to legislate for us as 
well as for its own constituents. If that Parliament did so, one 
fruitful cause of “diversity” would completely disappear; but at what 
cost! 

Strict logic, however, is unfair to Dixon J., whose judgment in 
Wright =e that he does not think that the process of achieving 
uniformity through judicial interpretation of Acts im pari materia 
(or assumed to be so) should be as completely unilateral as earlier 
passages would suggest. He appears to be disappointed that the 
English courts have not sought guidance from Australian precedents 
where our own statute law was the pioneer in the field; the process 
should therefore be bilateral, one of mutual “give and take.”'* But 
with the utmost respect it is‘:submitted that Dixon J. 1s crying for 
the moon if he expects English courts to be on the watch for Aus- 
tralian precedents in cognate statutory fields, for it would be not 
only necessary but proper for such courts to be prepared to con- 
sider, in addition, any relevant judicial pronouncements in Canada, 
New Zealand, and Northern Ireland. Apart from the = of 
available material, neither bench nor bar in England is likely to 
welcome such an extension into the ramifications of case-law. There 
is, moreover, a growing tendency in the English judiciary to abandon 
its traditional attitude of suspicion and distrust of the Act of Parlia- 
ment and to begin to consider the social implications of legislation 
and the real intention of the legislature (in place - the imaginary 
intention which judges have often attributed to it). This is illustrated 
by a recent judgment of Denning L.J. in Seaford oe v. Asher, 
where he says, “The English language is not an instrument of mathe- 
matical precision. Our literature would be much the poorer if it 
were. That is where the draftsmen of Acts of Parliament have often 
been unfairly criticised.14 A judge, believing himself to be fettered 
by the supposed rule that he must look to the language and nothing 


12. In Davis, Bucknill L.J. did refer to the High Court’s decision in Wright, but wasted time in 
onsidering whether the reasoning of the High Court was preferable to that of the Court of Appeal 

His Lordship’s refer rsory and, if it is permissible to use such words, slightly supercilions 

I may perha natter of interest that the matter has been consi — in the High 
Court of Austral j 
Ginesi. 
ilidity 











o doubt prevented Denning L.J. from buttressing his doubts as to the 
Wright. 





‘Next to an epic poem we believe an Act of Parliament to be the most 
Edinburgh Review, vol. xcix, January, 1854). 


ht, in which that Court declined to mat Ww the decision in Ginesi v. 
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else. laments that the draftsmen have not provided for this or that, 
or have been guilty of some or other ambiguity. It would certainly 
save the judges trouble if Acts of Parliament were drafted ‘with 
divine prescience and perfect clarity. In the absence of it, when a 
defect appears a judge cannot simply fold his hands and blame the 
draftsman. He must set to work on the constructive task of finding 
the intention of Parliament, and he must do this not only from the 
language of the statute, but also from a consideration of the social 
onditions that gave rise to it and of the mischief which it was passed 

remedy, and then he must supplement the written word so as 











force and life’ to the intention of the legislature.” That was 
learly laid down (3 Co. Rep. 7b) by the resolution of the judges in 
Heydon's Case, and it is the safest guide to-day.” It is submitted 
hat although the learned Lord Justice refers specifically to a “defect” 
or “ambiguity” in an Act he is laying down a general rule for the 
interpretation of statutes, and that when considering the “social con- 
ditions” that gave rise to a particular Act of the United Kingdom 
he would give short shrift to a contention that analogies drawn from 
the social conditions which gave rise to a somewhat similar (or even 
verbally identical) Act of an Australian legislature merited examina- 
tion. His Lordship’s answer might well be that neither he nor his 
learned brethren knew enough about the Australian social conditions 
that gave rise to the Act, and that a study of the interpretation 
of that Act by Australian judges might be more misleading than help- 
ful to a judge in England. 


Is it too much to expect that Australian courts, when interpreting 
legislation of Australian States, should address themselves pri- 
marily to the Australian social conditions that gave rise to the Act 
ind should give effect to what they regard as “sounder principle” 


ither than ignore both social cocnditions and sounder principle in a 


search for the chimaera of uniformity between English and Australian 


Law? It is submitted that the limit to which the High Court and 
the Supreme Courts should go is indicated by Latham C.J. in 
Wright:— “Where the provisions of the law are identical, or sub- 
stantially identical, in England and in Australia, and the law in Eng- 
land is well settled, there is much to be said for the proposition that 
this Court should follow the decisions of the Court of Appeal.” The 
learned Chief Justice refrains, and in the writer’s respectful opinion 


rightly so, from asserting that Court of Appeal decisions should 
always be fcllowed even where the law is identical or substantially 
identical; for an identity (complete or substantial) of language does 
not automatically involve a similar identity of social conditions giving 
rise to the law, nor an identity of intention, on the part of the enacting 
legislatures. Nor is it always easy, as Dixon J. himself complains in 
Wright, to find out whether the law in England is indeed well settled. 
A decision of the House of Lords does settle the law in England since 
the House, though subsequently convinced of its error, stubbornly re- 
fuses to overrule itself; but it has an indefinite capacity for “distinguish- 
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ing,’ and subordinate courts imitate their superior when they wish to 
avoid the implications of a binding but unpalatable precedent.'® 

It is a melancholy reflection that courts in Australia have as 
yet shown few signs of that “social awareness” which is becoming 
more evident in the pronouncements of English and American judges. 
Stare decisis may be a valuable corrective of judicial fallibility; but 
it may also be a dangerous impediment in the way of progress, as 
Justice William O. Douglas of the Supreme Court of the United 
States pointed out when giving the Eighth Annual Benjamin N. 
Cardozo Lecture to the Association of the Bar of New York.’ “Most 
lawyers” said Justice Douglas, “by training and practice, are all 
too apt to turn their interests and their talents toward the finding not 
the creating of precedents. This lawyerly search is for moorings 
where clients can be safely anchored. But the search has, as well, 
deeper, more personal impetus. For the lawyer himself shares the 
yearning for security that is common to all people everywhere. And 
this yearning grows as the world seems to grow more insecure. 
This search for a static security—in the law or elsewhere—is mis- 
guided. The fact is that security can only be achieved through con- 
stant change, through the wise discarding of old ideas that have out- 
lived their usefulness, and through the adapting of others to current 
facts. There is only an illusion of safety in a Maginot Line. Social 
forces like armies can sweep around a fixed position and make it 
untenable. A position that can be shifted to meet such forces and 
at least partly absorb them alone gives hope of security. I speak 
here of long-term swings in the law. I do not suggest that stare 
decisis is so fragile a thing as to bow before every wind. The law 
is not prorerly susceptible to whim or caprice. It must have the 
sturdy qualities required of every framework that is designed for 
substantial structures. Moreover, it must have uniformity when 
applied to the daily affairs of men. ... It is easy, however. to over- 
emphasize stare decisis as a principle in the lives of men. [ven for 
the experts law is only a prediction of what judges will do under a 
given set of facts—a prediction that makes rules of law and decisions 
not logical deductions but functions of human behaviour. There are 
usually plenty of precedents to go around; and with the accumulation 
of decisions, it is no great problem for the lawyer to find legal 
authority for most propositions. The difficulty is to estimate what 
effect a slighitly different shade of facts will have and to predict the 
speed of the current in a changing stream of the law. The predictions 
and prophecies that lawyers make are indeed appraisals of a host 
of imponderables. The decisions of yesterday or of the last century 
are only the starting points.” 


Will this judicial counsel be heard in our judicial councils? 


F. R. BEASLEY 


16, The history of the doctrine of ‘Common employment *’ is a neat illustration of the art of ** dis- 
tinguishing.”” A doctrine which nerhaps inflicted little hardship in the ‘“‘ horse and buggy ” age of 
industry could be applied indiccriminately without stirring the judicial conscience; but, as industry 
became larger and more streamlined, the indges not onlv disliked the rule but said soe. Parliament 


having failed, until 1948, to respend to the indicial invitetion to save the judges from themselves, 
thev deliberately set about whittling down the rule until it became almost meaningless In the 
unshot it might have heen said thot although the doctrine of common emplovirent was too firmly 
embedded to be uprooted excent by Parliament, the nrocess of ‘* distinguish’ng " had gone so far as 
to justifv the statement that onlv in most unusual circumstences, and even then with obvious 
reluctance, would courts hold that emnlevees hired by a common emplover were engaged in a common 
employment. How far must the art of ‘ distinguishing " a particular decision be developed in England 
before Australian courts will feel able to follow suit on the ground that ‘ the law in England is now 
well settled ? ”’ 
17. See 49 Columbia Law Reiten. T35, 
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TITLE BY ADVERSE POSSESSION 


Queensland is now the only Australian State in which the Torrens 
system legislation makes no specific provision as to advers: posses- 
sion. ‘The problem here is whether the provisions of the Real Property 
Act are inconsistent with ss. 5 and 6 of the Distress Replevin and 
Ejectment Act, by which a person’s title to land is extinguished, and 
his rights of entry, distress, and action are barred, if he does not 
exercise any such right within the period fixed by the Act for exer- 
cising it. In Tasmania, which until recently was in the same position 
as Queensland, and in Alberta, it has been held that the limitation 
statute applies to registered land. However these decisions are of 
no great help in Queensland. The Alberta statute differs in important 
respects from the Queensland Real Property Act, and in the Tas- 
manian cases the Act was not examined as closely as it was in Queens- 
land in Miscamble v. Phillips and Hoeflich ({1936] St.R.Qd. 136), 
in which the opposite view was taken. A Privy Council decision, 
Belize Estate and Produce Co. Ltd. v. Quilter ({1897] A.C. 367), 
must however be carefully considered ie the guidance it gives on 
general principle, even though the British Honduras Act with which 
it was concerned differs considerably, at least in form, from the 
Queensland Act. In this case also it was held that the limitation 
statute applies to registered land, and this and the other decisions 
outside Queensland show that title by adverse possession is not to 
be rejected on the ground of inconsistency with the general nature 
of the Torrens system. 

Section 44 of the Real Property Act of 1861 provides in effect 
that notwithstanding interests which otherwise would be paramount, 
the registered proprietor of land shall hold it subject to interests 
registered and free of interests not registered, except in certain specified 
cases, which do not include the case of an adverse possessor for the 
limitation period. On the face of it this provision would seem to 
exclude a claim under the limitation statute. However in Belize 
Estate & Produce Co. v. Quilter the Privy Council held that a similar 
provision did not exclude the operation of the limitation statute. 
Section 30 of the British Honduras Act provided:— 


“The person or persons who, according to the entries made 
according to this chapter in the register, appear to be entitled, 
according to this chapter, to land, or to any legal estate, interest, 
power or right in or affecting land, shall be entitled accordingly, 
and to the exclusion of all, other persons, and of all other estates, 
interests, powers and rights, not being equitable estates or in- 
terests, in or affecting the said land or any part thereof; and 
the register shall be to all intents and purposes whatsoever, and 
to the exclusion of all other evidence (evidence of fraud only 
excepted), the foundation, and the evidence of the foundation 
of the title to the land registered, and to the estates, interests, 
powers and rights registered .. .” 


The judgment of the Privy Council, delivered by Lord Watson, 
contains very little in the nature of positive argument in support of 
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the decision. Lord Watson, after reviewing the history of the case, 

and citing relevant legislation including the section quoted above, 

said :— 
“The enactments of s. 30 appear to their Lordships to provide 
that the entries in the register, unless proved to have been fraudu- 
lently procured, are to be conclysive in favour of the persons 
therein designated as owners, to the extent and effect of shewing 
that they are vested with a title giving them the right to pos- 
session of the lands, interests, and powers or rights in or affect- 
ing land which the register describes as their property; and are 
to be equally conclusive against any person who attempts to set 
up a title in competition with theirs.” 


This statement of the effect of the section would also seem, on 


the face of it, to exclude a title asserted by an adverse occupier, 
tle set up in competition with that of the registered 
However something different must have been meant, 
islO! Was otherwise. 


tson then went on to deal with two arguments avainst 
vy of the limitation statute. It was contended, fe said, 
went a great deal further than what he had said. “and not 
he register the sole foundation and evidence of title, 
same time makes it conclusive evidence (although the fact 
herwise) that the registered owner has all along been, and 
actual possession of the land.” ‘This he said could have 


‘rided, but in fact was not. 





ent s that no provision was Cd enter- 
ing a title by adverse possession in the register. This argument failed 

Cal the legislation dd not require that when a ttl: to certain 
land w t on the register, the title to that land must forever be 


the 

on the register. On an escheat, for example, the Crown would not 
ave to register its title, nor would a new grantee be under any obliga- 
tion to register his title. 


He concluded by saying that if the extinguishment provision of 
the limitation statute had been included in the Torrens statute there 
would have been no colour for the contention that it was repugnant 
to other provisions of the latter statute. The fact that it occurred 
in another statute forming part of the same code of law made no 
difference. 

From this manner of dealing with the case it seems to the writer 
that in using the words quoted above Lord Watson must have meant 
that s. 30 was concerned only with the creation or confirmation of a 
title. not with possible causes of its subsequent extinguishment. By 
the operation of s. 30 an entry in the register created a title according 
to the purport of the entry, and extinguished any then existing com- 
petitive claims. The section did not however clearly say that the 
title thus created could not be brought to an end so long as the 
entrv remained. If enother statute. on the face of it capable of 
application to registered land. provided for the extinguishment of 
title in certain events, the two provisions could be read together by 
confining the effect cf s. 30 to the creation of a title, and the ex- 


nguishment of then cor 


peting titles, a construction not clearly e 
cluded by its ter: 
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Lord Watson speaks of the entries in the register as being con- 
clusive against a person who sets up a title in competition with the 
title of the persons registered. By a competitive title he must have 
meant one the validity of which could be asserted only by denying 
the validity of the other alleged title. He could not have been re- 


ferring to a title that arose only after the independent termination 
of a prior title. 


In Miscamble v. Phillips & Hoeflich ({1936] St.R.Qd. 136) the 
Queensland Full Court distinguished Belize Estate and Produce Co 
v. Quilter. In Miscamble’s Case the defendants were registered as 
proprietors of certain land, but the plaintiff had been in possession fo1 
forty-five years in the character of owner, and the defendants had 
not been heard of for many years. ‘The plaintiff claimed: (i) a de- 
claration that she was entitled to an estate in fee simple; (ii) a declara- 
tion that she was entitled to be registered under the Real Property 
Acts as proprietor in fee simple; (iii) an order vesting the land in 
her. By a majority (R. J. Douglas and Webb JJ.) the Full Court 
held that a title to land under the Real Property Acts could not be 
acquired by adverse possession. 


The two judges forming the majority based their decision on the 
effect of s. 33, 


. 


which in their opinion made Belize Estate and Produ 
Co. v. Quilter inapplicable. As we have seen, the Privy Council in 
that case, rejecting one of the arguments addressed to it, referred to 
the absence of any provision in the British Honduras legislation by 
which registration was conclusive evidence of possession by the person 
registered. Section 33 of the Queensland Act, the two judges pointed 
out, contains just such a provision. The second paragraph provides that 

certificate of title “shall be conclusive evidence that the person 
named in-such certificate of title or in any entry thereon as seised of 
or as taking estate or interest in the land therein described is seised or 
possessed of such land for the estate or interest therein specified.” 
“Seisin” they held, must be construed in its technical sense (cf. Leach 
. Jay, 9 Ch.D. 42), which means possession of land for a freehold 
estate. The plaintiff was in fact possessed in the character of owner, 
ind under the general law she would have been treated as seised in 
fee simple by wrong, and the defendants as being disseised. But two 
persons cannot both be separately seised of the one parcel of land 
Parkes ». Hegan ((1903] I.R. 2 K.B. 643); and since the certificate 
was conclusive evidence that the defendants were seised, the actual 
position of the plaintiff could not be recognised. There was thus 
no adverse possession cognisable by the Court which could bar the 
lefendants’ title or support a title in the plaintiff. 

IX. A. Douglas J. however took the view that a title to registered 
land may be acquired by adverse possession. He supported this view 
by a reference to the incongruities which otherwise would result frem 
of the Trustees and Executors Act of 1897. but his main ground 
was a construction of s. 33 different from that adopted by the major- 
ity. The two majority judges treated the evidential effect of s. 33 as 
cperating continuously for the benefit of 


a 
52 


a registered proprietor so 
long as he remained registered. and did not consider any other possible 
construction. E. A. Douglas J. considered that in any case a party 
can rely on the certificate as evidence of his possession onlv if he 

tively asserts his rights by tendering the certificate, which was not 
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done in this case. But apart from this his view was that the eviden- 
tial effect of the certificate operates only as at the time of the issue 
of the certificate. As against any conflicting claims or circumstances 
then existing it is conclusive, but it does not prevent recognition of 
subsequent facts. 


The present writer ventures to submit that both the majority and 
the minority views in Miscamble’s Case depend on an incorrect con- 
struction of s. 33, by which, it will be argued, the Legislature in- 
tended to make the certificate evidence of title and not evidence of 
actual seisin or possession. 

From the provisions of the Real Property Act there can be 
gathered a general intention to make title to land depend on what is 
declared in the Register Book, and to do away with the uncertainties 
of proof of title under the common law system. The provisions 
relating to the assurance fund show that it was contemplated that a 
person who was not the true owner might become registered, in which 
case, with certain exceptions, the certificate of title was to prevail, 
and a remedy against the assurance fund given to the person thereby 
deprived of his title. This being so, following the provisions of the 
Act dealing with the bringing of land under the Act and the issue 
of a certificate of ttle to the applicant, one would expect to find a 
provision declaring that on registration the applicant acquired the 
legal title or that his certificate should be conclusive evidence of 
his title. One would also expect a further provision declaring that 
the registered title was free of subordinate interests not registered. 
This second provision appears in s. 44; but instead of a provision 
declaring the certificate of title to be conclusive evidence of title, 
one finds in s. 33, if Miscamble’s Case is correct, merely a declaration 
as to seisin or possession in fact. At the stage in the development 
of the scheme of the Act at which it occurs such a provision appears 
to be quite pointless, for if the certificate were not conclusive as to 
title, the only effect of declaring the holder of the certificate to be 
seised (as distinguished from entitled) would be to make it possible 
for the unregistered true owner to bring ejectment. against him even 
if he were not in fact seised. This no doubt would be a useful 
provision, but this is hardly the place to make it, and in fact it is 
specially made elsewhere, as we shall see. The true position, it is 
submitted, is that the Legislature meant to make the certificate evi- 
dence of title, and that although it used the word “‘seised”’ it did so, 
as other sections indicate, in an untechnical sense, as the equivalent 
of “entitled.” 


The word “seisin” is a technical term of the law, and in its proper 
sense means possession of a corporeal or an incorporeal hereditament 
as for an estate of freehold, whether by right or by wrong. It refers 
to a state of fact. irrespective of title, for a non-owner may be seised 
and the true owner disseised. It is true that at common law the 
term was extended to other cases than actual possession of land, for 
not only is a person in enjoyment of a rent charge or other incorporeal 
interest seised of it (see Challis on Real Property, 3rd ed. p. 233), 
but a remainderman as well as a reversioner is considered as seised 
by virtue of the seisin of the holder of the first particular estate, with 
whom he is “in the seisin of the fee.” Seisin of this nature has been 
called expectant as distinguished from actual (Co. Litt. 266b, note). 
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But in all these cases seisin refers to the holding of the land or other 
hereditament, irrespective of title to hold it. Correct usage is illus- 
trated by the court in the old action on a writ of right or writ of 
entry, in which the demandant declared that he or his ancestor had 
been seised of the land claimed as of fee and of right. It is not correct 
usage to say that A is seised of a life estate or an estate in fee simple. 
The estate merely indicates the intended duration of the holding, 
whether rightful or wrongful, and it is a loose and untechnical usage 
of the term seisin to say that A is seised of an estate. For general 
accounts of the meaning of seisin see Pollock & Maitland, History of 
English Law (II, 29, 33), Challis on Real Property (3rd ed. p. 233), 
Co. Litt (266b, note), Williams on Seisin, and Leach v. Jay (9 Ch.D. 
42). 

It is further to be noted that although “possession” has a techni- 
cal legal sense, meaning actual holding as distinguished from owner- 
ship, the word is often popularly used as equivalent to ownership, 
thus referring to title, and in an appropriate context will be so con- 
strued. ‘Seisin” however is not a word in common popular use and 
so has only its strict legal meaning. See Leach v. Jay. Accordingly 
in Leach v. Jay it was applied in a strict sense, in the construction 
of a will, so as not to cover land to which the testatrix was entitled, 
but of which she had been disseised. Nevertheless, if the context 
clearly shows that the word was used in a different sense, then on 
ordinary rules of interpretation, even though it is thus used incorrectly, 
it will be applied in that sense. In Leach v. Jay the word was used 
without any context that might indicate an untechnical usage. The 
Court of Appeal did not say that it can never be construed in an 
untechnical sense, and in the court below (6 Ch.D. 496) Jessel M.R. 
specifically referred to the absence of context. 


In the Real Property Act the word “seised” is used on a number 
of occasions, and in every case apart from s. 33 it is impossible to 
regard it as being used in its strict technical and correct sense. In 
s. 3 “proprietor” is defined as meaning a person “seised or possessed 
of any freehold or other estate or interest in land.” Here the legis- 
lature must have had title in mind. In the form of certificate of title 
given in Schedule C the declaration is that “A.B... . is now seised 
of an estate ...in that piece of land...” ‘The intention here must 
certainly be to declare title and not merely actual possession. Section 
34 says that the person named in any registered grant, certificate, or 
other instrument as seised of or taking any estate or interest shall be 
deemed to be the registered proprietor thereof. This provision also 
seems more concerned with title than with actual possession. Section 
123, on the other hand, refers to a person named in a grant or certifi- 
cate of title “as seised of or entitled to land.” Both sections refer 
to what is declared in the certificate of title, and the legislature appears 
to regard “seised of or taking any estate or interest” as meaning the 
same thing as “seised of or entitled to... land.” In s. 33 the phrase 
“seised or possessed of such land” appears to be intended to cover 
both freehold estates, which involve seisin, and chattel estates, which 
merely give possession. In ss. 34 and 123 the same distinction appears 
to be in mind, but here the alternatives to “seised” are “taking” and 
“entitled.” In s. 44, it may be noted, the legislature uses still another 
word, namely “hold,” to indicate title tc land. This mixture of tech- 
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nical and untechnical terms, and of correct and incorrect usage of 
technical terms, makes it difficult to maintain that when the legislature 
used a technical term it used it in its strict technical sense. Rather 
the impression is conveyed that the legislature was concerned all along 


with title. and that tl 


aA 


ingle instance in s. 33 of a prima facie correct 
use of “seised” (if the phrase is considered in isolation) is merely 
accidental; and that “seised’” was intended to mean entitled in s. 33 
just as it was in other sections and in the form of certificate of title. 


e 
1 
n 


This view of s. 33 is strengthened by s. 125, which provides that 
for the purpose of bringing an action of ejectment against a person 
against whom the action is not barred, the registration of such person 
as proprietor shall be equivalent to possession by him of the land in 
question. This provision would be superfluous if s. 33 related to 
seisin or possession, and not to title. At first sight the existence of 
s. 96 might seem to deprive this argument of weight. The section 
makes the certificate of title conclusive evidence of his title where 
a vendor seeks specific performance. It might be said that if s. 125 
tends to show that s. 33 does not make the certificate conclusive as 
to possession, s. 96 tends to show that s. 33 does not make it con- 
clusive as to ttle. The only conclusion then open would be that 
there is unnecessary repetition. But s. 96 can be explained otherwise. 
There are cases, e.g. those set out in s. 44, where the person registered 
cannot rely on his certificate and is liable to have his name removed 
from the register. But a bona fide purchaser is protected even if his 
vendor has an imperfect title. Section 96 prevents a purchaser from 
objecting to a defect of title that will not affect him so long as he 
becomes registered.* 


Another argument against treating s. 33 as making the certificate 
conclusive evidence of seisin or possession throughout the period of 
registration, as the majority in Miscamble’s Case assumed, is that it 
would have an extremely inconvenient consequence that the Legisla- 
ture could never have intended. It would prevent a registered pro- 
prietor from bringing an action of ejectment in case he were disseised 
or dispossessed in fact, for the certificate would be conclusive that 
he was still seised or possessed. This indeed is not as certain as 
might at first sight appear. Under the old fictional procedure in 
ejectment ouster of the plaintiff was confessed by the defendant, and 
the plaintiff merely had to prove his title to possession. Apparently 
the position was the same under the reformed procedure introduced 
here by the Common Law Procedure Act of 1853 (see Cole on Eject- 
ment. 290) and in force when the Real Property Act was passed. 
The plaintiff was not required to prove ouster except in certain special 
cases. The form of statement of claim in the Schedule to the Rules 
of Court made under the Judicature Act calls for an allegation of 
wrongful taking of possession by the defendant, but this cannot be 
relied upon for the interpretation of the Act of 1861. Nevertheless 


*Although this is the probable reason for inserting s. 96, the provision is open to serious objection. 


It means, for example, that if a purchaser discovers, before completion, that the vendor through fraud 
or by wrong description of boundaries has become registered as proprietor of land not properly belonging 
to him, he cannot withdraw from the contract and save the true owner’s rights. Ordinary principles of 
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ce in such a case. In other jurisdictions, e.g., New South Wales 
tion excepts cases where by other provisions the vendor’s title is 
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it can hardly be imagined that even under the 1853 procedure a plain- 
tiff could succeed if the defendant showed that the plaintiff had never 
lost possession. However, on the interpretation of s. 33 adopted in 
Miscamble’s Case this is just what the defendant can always do. It 
is submitted that the legislature cannot have intended to deprive a 
dispossessed registered proprietor of a remedy in ejectment, and 
another interpretation avoiding this result must be adopted if it is 
reasonably open. 


On the basis of the above arguments, it is submitted, the words 
“seised” and “possessed” in s. 33 should be construed in the sense 
of “entitled.” If so, the basis on which Belize Estate and Produce Co. 
v. Quilter was distinguished in Miscamble’s Case is gone. The Bri- 
tish Honduras Act provides that the register is the foundation of 
the title, and the evidence of the foundation of the title to the land 
registered, to the exclusion of all other evidence. The provision of 
s. 33 would appear to be only another way of saying the same thing; 
and if the British Honduras provision does not exclude the operation 
of a statute of limitation, neither does the Queensland provision. 


If as is argued s. 33 is concerned with title and not with actual 
seisin Or possession, it must on the authority of Belize Estate and 
Produce Co. v. Quilter be construed as making the certificate conclu- 
sive only against competing claims, but not against claims arising 
subsequently and independently, and under the operation of a law 
that puts an end to the title hitherto valid. This limited construc- 
tion of s. 33, indeed, is not obviously indicated by its own terms; and 
if the matter had not been concluded by the decision of the Privy 
Council, a broader construction might well have been arguable, if 
there was nothing else in the Act to prevent the section from being 
given its full prima facie effect. But there are other provisions which 
in a different way prevent this section (construed as referring to 
title) from being taken at its face value. It purports to make the 
certificate conclusive evidence of title, but other sections make it clear 
that in certain cases even a competing title in the narrowest sense of 
that term, can be asserted against the apparent title of the registered 
proprietor. It is sufficient to refer to s. 44, which clearly indicates 
that a registered title gained by fraud or a wrong description of 
boundaries may have to give way to an unregistered claim. Hence 
s. 33, as Dixon J]. said of the corresponding Victorian provision, “can- 
not be understood as more than a general statement to be read subject 
to other provisions”: Clements v. Ellis (51 C.L.R. 217 at 239). 
Where a provision is of this character a rigid stand on the letter of 
its terms is hardly justified, even where it is a question of reconcilia- 
tion with another statute, and not merely with other sections of the 
same statute. 


There is one matter, however, which may raise a doubt as to the 
application of Belize Estate and Produce Co. v. Quilter. As we have 
seen, one argument in that case against the application of the limi- 
tation statute was that no provision was made for registering a title 
by adverse possession. The answer given was that the British Hon- 
duras Act did not require land to continue under the Act when once 
a title had been registered. Under the Queensland Act, however, it 
seems clear that land subject! to the Act must continue subject to it, 
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and that a person acquiring title by adverse possession cannot deal 
with the land until he has obtained a certificate of title. No 
provision is made, however, for issuing a certificate in this case. An 
argument based on this omission might have weight, if the Act were 
so well drawn that any’ omission could be taken to be deliberate. But 
there are various other cases in which the Act fails to make provision, 
procedural and otherwise, that would have been included in a better 
drawn Act. For example, it recognises the possibility of surrender by 
operation of law (s. 54) but makes no provision for the registration 
of such a surrender. It recognises a mortgagee’s right to foreclosure, 
but the Court has had to invent an appropriate procedure. It makes 
no provision for the noting of a merger, or for the registration of 
easements arising by implication, but it is not clear that the law of 
merger and of implied easements was thereby intended to be abol- 
ished. Again, the Courts have granted rectification of the Register 
in cases where forged or otherwise invalid instruments have been 
registered, but the Act provides for rectification only in the cases 
which an action of ejectment is the appropriate remedy (s. 124). The 
obvious imperfections of the Act show that failure to provide for 
procedure is not an indication that the relevant body of substantive 
law was intended to be repealed. Where necessary the Court invents 
the procedure required to give effect to rules of the general law not 
inconsistent with the express provisions of the Act. It is submitted 
therefore that no weight can be given to the circumstance that the 
Act makes no provision for registering a title by adverse possession. 


W. N. HARRISON. 
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LAY ADVOCACY 


Modern legislation exhibits a trend that intimately concerns the 
legal profession. ‘The barriers that formerly confined the practice of 
advocacy to persons duly qualified and duly admitted are being 
gradually weakened. From time to time in the course of the last 
sixty years various statutes have excluded members of both branches 
of the profession from appearing in various jurisdictions. 


An early example of such discrimination is to be found in a Law 
—still in force—intituled The Courts of Conciliation Act of 1892. This 
measure was intended to provide a summary mode of settling disputes 

“between two persons in respect of an alleged wrong or breach of 
contract, not being an indictable offence” (s. 8). <A conciliation 
justice, whose function, notwithstanding the use of the word “court” 
in the short title, is not judicial, but merely advisory, is entitled to 
decline to act upon a request for such proceedings “when the dispute 
appears too complicated or difficult.” One might be forgiven for 
supposing that in such a case the presiding justice would welcome, 
would indeed be given the right to demand, legal assistance. The 
Duke of Venice, obviously not learned in the law, is not too proud 
to welcome the services of a judge-advocate in Shylock v. Antonio. 
But here, under this statute, lawyers are forensically eliminated. Sec- 
tion 14 makes that quite clear: “Representation of parties by legal 
advisers is not to be allowed, but Corporations may be represented 
by agents who are not practising barristers or solicitors or the clerks 
of either.” 

The era of forensic agency was in fact dawning. Within twenty 
years it ascended to the brightest heaven of legislative invention. 
Section 47 of The Industrial Peace Act of 1912, after provicing that 
on the hearing and determination of any industrial cause a party 
being an industrial union might be represented by a member or officer, 
and any other party by his agent duly appointed in writing in that 
behalf, concluded with these words: “But no party shall be repre- 
sented by counsel or solicitor or salaried officer of any industrial 
association, or by any member of Parliament, in any proceedings be- 
fore the Court or before a Board.” In Ranson v. Kingston’ Mac- 
naughton J.I.C. construed those words as prohibiting counsel etc. 
from appearing before the Court on any occasion; and when a solicitor 
who had sought leave to appear for the defendant (who was charged 
with inciting certain employees, then engaged in loading coal, to strike) 
announced that he would appear for him not as a solicitor but as 
agent, his Honour refused to hear him further, remarking “To allow 
that would simply be to defeat the intention of the legislature by a 
side wind.” This revolutionary and vindictive legislation, which was 
worthy of Jack Cade, Fouquier-Tin ville and the Chinese communists, 
violated a fundamental principle of criminal justice. The right of 
every person charged with an offence to have the witnesses examined 
and cross-examined by his counsel or solicitor is declared by s. 616 
of the Criminal Code and by s. 72 of the Justices Act. 


18. 





1. 





1913] O.W.N. 
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The Parliament which assembled after the general election of 
1915 evidently realised that in absolutely excluding counsel and solici- 
tor its predecessor had transgressed all reasonable limits. ‘That is 
apparent from The Industrial Arbitration Act of 1916, by which the 
Court of Industrial Arbitration was established. Section 84, which 
has been re-enacted in the . now in force (The Industrial Concilia- 
tion and Arbitration Act of 1932)—after confining representation at 
the hearing or Coane of any industrial cause, whether before 
the Court or any industrial magistrate, to a member or officer of an 
industrial union which is a party, and representation of any other 
party to his agent duly appointed in writing in that beha ols oo 
to declare that “unless all parties consent thereto no party s shall be 
represented by counsel or solicitor in any proceedings tie the 
Court or before an industrial magistrate.” ‘This provision, which 
means that a defendant charged with a contravention of this legisla- 
tion is still dependent on a prosecuting union for what is no longer, 
in that jurisdiction, a right but a privilege—the privilege of a pra- 
fessionally conducted defence—is far less liberal than the correspond- 
ing section of the amending and consolidating measure, The Industrial 
Conciliation and Arbitration Act of 1929, which it repealed. ‘The 
prohibition there was couched in these terms: “But unless all parties 
consent thereto and except where any hearing involves the imposition 
of any penalty, or except on any appeal where the question of an 
interpretation of an award is under review, no party shall be repre- 
sented by counsel or solicitor in any proceedings before the Court or 
Conciliation Commissioner or before a Board.” Is it too much to 
hope that those two exceptions may one day be restored? 


In this connexion The Elections Act of 1915 deserves attention. 
Section 110, which deals with the hearing of appeals and references to 
the Elections Tribunal, provides that “each party to the petition or 
reference may be present, and may be heard by himself or by an 
agent appointed by him in writing.” Contrast this language with 
that of s. 23 of The Elections Tribunal Act of 1886 (repealed): “. 
each party to the petition or reference may be present and may be 
heard by himself, or his counsel, or solicitor.” Technically, then, barrist- 
ers or solicitors practising in this jurisdiction do so now as. agents. Un- 
robed and wigless, counsel announce themselves, when the case is 
called, as agents; and each, whether appearing alone or as a co-agent, 
produces an authorisation signed by the party in question, which is 
admitted and marked as an exhibit. 


So may the outward shows be least themselves. This duplex 
personality reminds one of Maitre Jacques, who in the comedy of 
Moliére serves the miser Harpagon in the dual capacity of coachman 
and cook. Upon being summoned to his master’s presence he inquires 
of him in which of those capacities his master wants to address him; 
being informed that it is as cook, he removes his coachman’s head- 
gear and appears in the garb of a cook, evidently on the principle that 
the apparel should proclaim the man. In England it is a fully- 
accepted rule that a barrister who happens to be a member of the 
House of Commons may not appear as counsel before an election 
judge, the reason being that the election judge has to report to the 
House and therefore the barrister practising before him would be 
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practising before the same tribunal of which he was a member.” Sir 
Samuel Griffith, as Chief Justice of Queensland, in an unreported 
decision—Hardgrave v. Keogh—expressed the opinion that a barris- 
ter who is a member of Parliament s/ou/d not practise before the 
Elections Tribunal, notwithstanding the perfectly general language 
of s. 23 of the Elections Tribunal Act, supra, which was then 1m force. 
Subject to ancient usage or statute, adjudicating justices are 
entitled to permit non-professional advocates to appear before them.? 
But as costs are the creation of statute such persons can never be 
allowed professional fees. ‘This rule of law and practice is declared 
ins. 9 of The Magistrates Courts Act of 1921, which, while providing 
that a barrister or solicitor retained by or on behalf of any party, or 
any person allowed by special leave of the Court, may address the 
Court and examine and cross-examine the witnesses, adds these con- 
soling words: “But a person not being a barrister or solicitor of the 
Supreme Court shall not be entitled to receive or recover or receive, 
directly or indirectly, a sum of money or other remuneration for 
appearing or acting on behalf of another person in the Court.” 


However, the steady advance of the agent continues. Legislative 
recognition of him broadens down from precedent to precedent. The 
latest is set out in s. 12 of The Landlord and Tenant Act of 1948. 
This gives him the right of audience (which he shares with counsel 
and solicitor) in proceedings of a court of petty sessions sitting as a 
Fair Rents Court. It does more: it puts him on an equality with 
members of the legal profession in the matter of costs. Surely he 
has at length arrived at the extreme limits of his persistence? 


The worst that can be said of such legislation is that it inverts 
the natural order of things. ‘The qualification constituted by admis- 
sion to the bar or to the other branch of the legal profession, after 
the attainment of a reasonable standard of general education, legal 
knowledge and legal ethics, has become, under several of the statutes 
cited above, an absolute disqualification. After achieving admission 
to practice, every member is, throughout his professional career, sub- 
ject to the disciplinary jurisdiction exercisable by the Supreme Court 
and also, if he is a solicitor, to that of Queensland Law Society In- 


corporated, either of which authorities may in a proper case inflict 
on him professional extinction. A mere agent, on the other hand, 
may have had little or no education and be entirely ignorant of legal 


principles. And to what discipline is he amenable? The régime that 
tolerates him reduces the art of advocacy to a haphazard business, 
of which the chief characteristics may be indicated in the catalogue 
formulated by Richard Harris, K.C.: “speeches by the hour, some- 
times by the day; cross-examinations without any skill, and conse- 
quently almost interminable; examinations-in-chief which, instead of 
placing everthing in a well-ordered position, have tumbled everything 
into disorder, like the furniture in a broker’s shop; summings-up 
which have been an ‘extension of the business during repairs’, rather 
than an accurate description of them for the benefit of the [Court].” 


2. See the speech of Lord James in In re Lord Kinross, 1905) A.C. 468 at p. 4 
3. Collier v. Hicks (1831) 2 B. & Ad. 663; 109 E.R. 1290 
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Does not the poor magistrate, whose precious time is wasted by 
the irrelevance, verbosity and tedious repetition of lay advocates, 
deserve some consideration? Who would blame him if he were to 
exclaim, as Cicero did upon an historic occasion, Quo usque tandem 
abutere, Catilina, patientia nostra? (How long, pray, will you con- 
tinue to abuse our patience, Catiline?) 

In conclusion, it is pleasing to note that the dominion of the lay 
advocate has at length, in one jurisdiction at least, been contracted. 
On a day in July 1951, in the course of the Brisbane sittings of the 
Full Court of the Commonwealth Court of Conciliation and Arbitra- 


tion, Foster J. stated the practice of that tribunal in this connexion 
as follows: 


‘Perhaps this would be a suitable opportunity of drawing 
the attention of the parties who may be litigants in this Court 
to what has been the established practice of the Court. As you 
know, the Court has at least two kinds of functions; one is 
judicial and one is arbitral. On the judicial side, the Court has 
acted according to the practice which prevails in the High Court: 
the Court will hear the parties to these proceedings, but if the 
parties do not appear ae Court will not hear their representa- 
tives unless those representatives be qualified legal practitioners. 
Obviously that is the wise and proper course to make. ‘The 
Court has taken it in the past and would have taken it in these 
proceedings but for the fact that this is the first sittings of this 
Court in Queensland, and we are a long way from Melbourne, 
where this practice was laid down. 

“The judicial problems that come before the Couri, which 
is created by the statute to be the final Court of Appeal in certain 
classes of industrial matters, involve matters of great technical 
difficulty, and obviously—and this is without any disparagement 
on you, Mr. Grounds—necessarily and naturally involve the high- 
est technical knowledge and skill in interpretation and applica- 
tion. The Court cannot hope to get such technical assistance 
from persons unqualified in this profession. 


“We therefore desire it to be understood that in future in 
judicial proceedings only the parties or their legal representa- 
tives will be heard.” 

This is “recorded for a precedent.” It is reassuring. One 
feels like the Lady in Comus: 

Was I deceived, or did a sable cloud 

lurn forth her silver lining on the night? 


W. KENNEDY ALLEN. 
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SOME ASPECTS OF THE QUEENSLAND CIVIL 
DEFAMATION LAW 


By virtue of a certain provision in the statute which is given the 
title of “The Defamation Law of Queensland 1889 and certain other 
provisions in the Queensland Criminal Code, the law pertaining to 
civil defamation in Queensland is vitally affected by that part of 
the latter enactment which deals with the crime of defamation. It 
is the purpose of this article, firstly to examine the important aspects 
in which thereby the law of defamation in Queensland has been caused 
to differ from the common law, secondly to inquire to what extent 
the Act of 1889 and the Criminal Code can be regarded as the exclu- 
sive statement of the civil law pertaining to defamation in this State. 
It is probably correct to state that current legal opinion in Queens- 
land, whilst not — that English decisions bearing on ithe mean- 
ing of phrases in the Code or applying doctrines recognised by the 
Code to varying sets of circumstances are at least relevant, regards 
the substantial grounds of liability and of defence as being found 
in the Code and in the Code only. 


Firstly it is necessary to look at the basis of liability. The 
Statute known as The Defamation Law of Queensland (which 
hereinafter referred to as “the Defamation Statute’) by section 9 
enacted that the unlawful publication of defamatory matter is an 
actionable wrong. That Statute also supplied definitions of “defama- 
tory matter” and “publication” respectively and provided that it is 
unlawful to publish pgm matter unless such publication is 
protected or foehad « - excused by law.’ The Criminal Code Act 
repealed the Sections supplying the definitions of “defamatory mat- 
ter” and “publication” and also the explanation of the phrase “un. 
lawful” but replaced them with identical provisions in each case.? 
Section 9 of the Defamation Statute remained unaffected. This lat- 
ter Section still remains the key section so far as civil liability 
cerned, and in view of the legislative history it is beyond argument 
that in order now to gather the meaning of the phrases “publication” 
and “defamatory matter” in a civil liability context, resort must be 
made to the Code provisions on the subject. 


is 


is con- 


The existence of Section 9 of the Act of 1889 and the interrela- 
tion between it and the Code provisions dealing primarily with criminal 
defamation bring out three differences from the common law position 
Viz. :— 


(a) The distinction between libel and slander is abolished as what 
Section 9 of the 1889 Act makes actionable is “publication,” and 
the definition of this phrase makes it plain that it applies to words 
spoken as well as to “other defamatory matter.” Section 368 
of the Code refers to publication “by spoken words or audible 
sounds or by words intended to be read.” The only survival of 


1. Defamation La f Ou sland Sections 4, 7, 8 


( minal Code Sectior 6, 360, 370 
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the old distinction is that contained in Section 20 of the Defama- 
tion Statute which in the case of oral defamation makes it a good 
defence that the publication was made on an occasion and under 
circumstances when the person defamed was not likely to be 
injured thereby. 


(b) “Defamatory matter” by the definition section covers not only 
imputations by which the reputation of a person is likely to be 
injured or by which other persons are likely to be induced to 
shun or avoid or ridicule or despise him (these being familiar 
common law categories), but also imputations by which he is 
likely to be injured in his profession or trade. To state therefore 
untruly that a man has ceased to carry on business is actionable 
under Queensland law on the score of being defamatory*® whereas 
in England such a statement would involve the defendant in 
liability only in an action analogous to an action for slander of 
title in which the plaintiff has the burden laid on him of proving 
actual damage suffered by him and the presence of malice on the 
part of the defendant. 


(c) The concept of publication has been widened. Both in Queens- 
land and in the common law jurisdictions, a statement is not 
published unless it is spoken or read to or exhibited to be read 
to some person other than the plaintiff, but whereas in England 
publication to one’s wife is not legal publication,’ this is not so 
under the Queensland Code.° 


We pass now to the question of defences. The Defamation 
Statute makes the unlawful publication of defamatory matter a tort, 
Section 370 of the Code enacts that it is unlawful to publish defama- 
tory matter unless such publication is protected or justified or ex- 
cused by law. By Section 6 of the Criminal Code Act when any act 
is declared to be lawful by the Code no action can be brought in 
respect thereof. 

It it not proposed to give a detailed account of the matters of 
justification or privilege but rather to point out the aspects in respect 
of which the common law has been departed from. 


The element of justification is dealt with in Section 376 of the 
Code and it is sufficient to point out that mere truth of the state- 
ment is not a defence as it is in common law. It is also necessary 
to prove that it was for the public benefit that the publication should 
be made. 


The heads of absolute protection dealt with in Sections 371 to 
373 of the Code offer a broad similarity to those under the law of 
England which are described under the general heading of “absolute 
privilege.” In some respects the Code protection is wider; in some it 
is narrower. ‘Thus in Queensland Parliamentary privilege is extended 
to cover the case of defamatory matter contained in a petition pre- 
sented to Parliament.® Judicial privilege is expanded to cover not 
only publications in the course of proceedings before a Court of Justice 
but also publications in the course of an inquiry made under the 

Hall-Gibbs Mercantile Agency Ltd. v. Dun 12 C.L.R. 84. 
yt 


4. Wennhak v. Morgan, 20 Q.B.1 bo 
4 Cod x09; Tar yv. M 1912] O.W.N.7 
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authority of a Statute or under the authority of the Crown or the 
Governor in Council or of Parliament.’ In so far as privilege is 
extended to proceedings before a Court of Justice, it appears to be 
identical with common law privilege. The latter was said in Royal 
Aquarium Society v. Parkinson’ to apply not only to bodies called 
Courts but also to those bodies which though not Courts of Justice 
have similar attributes, that is to say, are bound to proceed judicially. 
For instance the privilege has been held to extend to a military court 
of inquiry.® It will not however extend to bodies which exercise 
merely administrative functions such as the granting of licences even 
though an exercise of discretion is involved. 1° ‘The second limb of 
the Queensland Section 372 has been held to apply only to enquiries 
directly authorised by a Statute and so not to extend to an inquiry 
by the Queensland Turf Club acting under by-laws made by trustees 
pursuant to the Brisbane Racecourse Act.™ Tt is submitted however 
that this would not be a correct statement of the law in the case 
where the Regulation authorising the inquiry was given equal validity 
with the Act under which it was made or where’the Statute in terms 
authorised the making of a regulation to constitute an inquiry. 
Moreover the view expressed in Wishart v. Doyle’ that the second 
limb of Section 372 must be interpreted as applying only to inquiries 
of a judicial nature, that is that it must be governed by the principle 
of Royal Aquarium Society v. Parkinson, is, it is submitted, fallacious. 
If correct it would mean that the second limb is merely a vain echo 
of the first. It is deduced by relying on the wording of the heading 
of the section—always a very dubious method of statutory interpre- 
tation. It is submitted that the view of Webb J. is to be preferred 
on this point and that the decision in Wishart v. Dovle can be correctly 
based on the short ground that in that case there was not an inquiry 
made under the authority of a Statute. It is submitted that the 
protection under the second limb would extend even to inquiries of 
a non-judicial nature, for example the inquiry made by a medical 
referee under the Schedule to the Workers Compensation Acts. This 
of course would not be so in England.!® 


The common law head of official privilege, viz. that extending 
to communications between State officials in the course of official 
duties, has not been reproduced in the Code.'® The only approach 
to it is contained in Section 373 under which protection is given to 
an official report of the result of such an inquiry as mentioned in 
Section 372. Other communications between public servants would 
t most come under one of the heads of qualified |protection, 


We pass now to the question of qualified protection. This, apart 
from the question of reports of public proceedings, is provided for 
by Section 377 which sets out a ee of cases of somewhat detailed 
import. “Whilst to establish a case of qualified privilege under the 


i. Cod 572 
S. 1892! 1 O.B. 431 at po. 442. 446-7 


» Dawkins v. Lord Rokeby L.R. & O.B. 255 

! Roval Aquarium S ty v. Parkinson (supra 

Lt. O'Neill v. Barr 1911) O.WLN. 32 

2. See Wishart v. Doyle |1926) St.R.Qd. at p. 300 

13 1926) St. R.Od, 260 

14. Jhtd, at pn, 300 

15. So held in fact in Smith v. National Meter Co, (1945) 1 K.B. 543. 

16. The exact limits of this head of privilege are however somewhat in doubt. Vide Gibbons v. Duffell 
7 CLLR. 520 
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common law it is necessary to establish a reciprocity of interest or 
duty as between the person making the publication and the person 
to whom publication is made,’ this is not essential under the Code. 
Whilst in most cases it is necessary to establish that the statement 
was made to protect some interest, yet that interest need not be that 
of the speaker nor need the recipient be under a duty to receive. 
Thus under Section 377 (3) it would appear that a defamatory state- 
ment made by the defendant with a view to protecting a friend from 
being dismissed from the Public Service would be the subject of quali- 
fied protection. ‘The broad protection given by Section 377 (3) to 
publications made “for the public good” was examined by Evatt J. 
(as he then was), in Telegraph Newspaper Co. v. Bedfords'*; he was 
of the opinion that it was bound up with the principles on which com- 
mon law privilege is held to exist. Although the common law heads 
of privilege revolve round the concepts of reciprocal interest and/or 
duty, yet the interests and duties spoken of are not legal but moral 
and social and the ultimate criterion to determine whether they exist 
or not can be found only in the test of public policy, that is the 
question whether it is more for the public good that a man should 
speak than be silent.” Evatt J. thought that the part of Section 
377 (3) referred to, with its emphasis on the public good, was merely 
intended to epitomise the common law and had the effect of bringing 
within the statutory protection any wandering heads of common law 
qualified privilege (justifiable on the principle of public policy), which 
might not be covered by the specific heads of arene 377. ‘This view 
received the blessing of the High Court in Musgrove v. The Common- 
wealth*® and seems indubitably to be the only ition. It does how- 
ever render the practical effect of the provision almost nugatory 
as the other specific heads of Section 377 themselves seem to cover a 
wider area than the common law. He would be a bold defendant who 
relied solely on the defence that his statement though untrue was 
made in good faith for the public good. 


In England the plaintiff may destroy the plea of qualified privi- 
lege by proof of malice, taking this phrase to cover not only malevo- 
aoe but also improper motive. In Queensland he may ¢» so by 

roof of lack of “good faith.” This phrase is defined by the Code as 
a lying four requirements and as pursuant to Section 378 the onus 
of negativing good faith is cast on the plaintiff, the latter may destroy 
the plea of qualified protection by proving the negative of any one 
of these, viz. (a) that the matter published was not relevant to the 
occasion of protection or (b) that the mode and extent of publication 
exceeded the legitimate requirements of the occasion or (c) the exist- 
ence of ill will or any other improper motive or (d) existence of posi- 
tive disbelief in the truth of the matter published. The task of the 
plaintiff therefore appears to be easier than under the common law. 
Under the latter system a publication which exceeded the require- 
ments of the situation, for example. by reason of the nature of the 
language used or the vehicle of expression employed, would merely 
be evidence of malice.2!. In Queensland proof of such a state of 
17. See Adam v. Ward (1917) A.C. 309 at 334. 

18. 50 C.L.R. at pp. 653-658, 

19. See e.g. Macintosh v. Dun '1908) A.C. at 400. 
20. 57 C.L.R. at pp. 544, 551-2. 


21. Of course where the privilege covered communications only to a_ particular class 


of persons 
communication to others would simply fall outside the area of the privilege. 
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facts would of itself negative good faith. Again it is clear that proof 
by the plaintiff of a positive disbelief in the truth of the statement 
on the part of the defendant would of itself negative good faith. In 
England it seems that such a mental attitude would merely amount 
to evidence (though very strong evidence), of malice. It is true that 
Salmond “2 asserts that even lack of belief in the truth of the state- 
ment is conclusive evidence of malice. If this were so then in some 
aspects the onus of the plaintiff might be easier to discharge than 
in Queensland. However, it is thought that all that the cases establish 
is that lack of genuine belief in truth is merely evidence of malice. 
lhis, too, is the position in Queensland, but here positive disbelief 
in truth which is, of course, a different mental attitude, becomes more 
than an evidentiary fact. 

‘The protection afforded to reports of public proceedings is gov- 
erned by Section 371 of the Code. Under the common law privilege 
was given to reports of judicial proceedings in a Court, to reports 
of the debates in Parliament, and to reports of the contents of public 
records. Secion 374 specifies a number of reports or extracts. 
The list is wider in scope than the common law heads in that it 
applies to reports of the proceedings of a local authority or public 
board and of the proceedings of such an inquiry as mentioned in 
Section 372, reports or notices issued by a Government Department 
or police officer for the information of the public and copies of er 
extracts from any paper published by authority of Parliament. It 
should be mentioned, however, that in England by statute newspaper 
reports of the proceeds of any public meeting and also extracts from 
reports or papers ordered by Parliament to be published now gain 
protection.2* In one respect the Queensland provisions are narrower, 
viz., there seems to be no explicit protection given to publication of 
copies of public records, for example of the bills of sale register. 


Publication of these reports extracts or copies is protected only 
if the publication is “in good faith for the information of the public”. 
This is a composite phrase and is defined by the section as involving 
that the person making the publication is not actuated by ill will to 
the person defamed or any other improper motive and the manner 
of the publication is such as is ordinarily and fairly used in the case 
of the publication of news. In New South Wales it has been asserted 
that the onus of proof of lack of good faith rests on the plainiiff once 
the defendant has shown the occasion of the publication.*4 ‘This was 
stated to follow from the framework of the section. However in 
Queensland it is submitted that such remarks even if on general prin- 
ciples correct, do not apply. Section 378 places the burden of proof 
of the absence of good faith upon the party alleging it but does this 
only when the publication was made under circumstances which 
would afford lawful excuse for the publication if it was made in 
good faith. This position would not here exist as it is not good faith 
only that confers the protection, it is the composite phenomenon of 
publication in good faith for the information of the public. The 
protection of the section is designed to apply primarily to newspaper 
reports but would also be applicable to radio broadcasts. 

22. Torts 10th Ed., p. 401. 


23. Parliamentary Papers Act 1842 s. 3, Law of Libel Amendment Act 1888 s. 4. 
24. Campbell v. Associated Newspapers (1948) 48 S.R. (N.S.W.) 301 at 303. 
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Lastly we turn to the defence of fair comment. In Queensland 
the course has been taken of specifying the matters in respect of 
which comment is permissible (provided that it is fair). Whilst the 
area of permissible comment is thereby made very large, yet of its very 
nature the provision is likely to prove less comprehensive than the elastic 
test of the common law which regards it as legitimate to comment on 
all matters which are of public interest or which have been impliedly 
submitted to public criticism. In one respect the Code provision is 
wider. It allows comment (provided it is fair), on the character of 
a person to the extent to which his character appears in his public 
conduct, a book he has published or a work of art he has exhibited 
or public entertainment which he has conducted or in which he has 
participated, according to the subject matter of the permissible com- 
ment. ‘This is contrast with the common law rule that the moral 
character even of a public functionary cannot be attacked save on 
the basis of justification, that is the defendant must prove the state- 
ment is a correct inference from the facts commented on.** 


The Code position appears to furnish one other notable difference. 
In England, though with some difference of opinion, it appears to be 
the position that the defence of fair comment is not a mere branch 
of qualified privilege, that it is not an admission of the defamation 
and a setting up of other facts of excuse as is the case where the 
latter defence is set up, that it is in substance a denial of the de- 
famation, in short that the difference between the two pleas is that 
between traverse and confession and avoidance.*® In apparent contra- 
diction to this characterisation however is the decision in Thomas 
v. Bradbury Agnew & Co.”" that the presence of malice will destroy 
a plea of fair comment. Logically it would seem that malice should 
be merely an element to be considered and weighed in determining 
the question whether a comment is fair. Now in Queensland it appears 
that the plea of fair comment does confess a defamation just as do 
the other defences under the Code. The imputation is defamatory under 
Section 566; Section 375 admits this but then says the defamation is not 
actionable because it is lawful in the circumstances as being a fair 
comment respecting one of the matters mentioned in Section 375. 
Nevertheless it does not seem that proof of any specific mental ele- 
ment destroys the privilege. The concept of malice per se is of course 
absent from the Code and it does not appear possible that the 
concept of “lack of good faith” could play in Queensland the part that 
“malice” plays in England in relation to this particular topic. The 
structure of Section 377 is quite different from that of Section 375. 
It is submitted that the element of illwill though relevant is not 
conclusive. A comment may be fair in spite of the fact that the pub- 
lisher nourishes spite against the plaintiff. 


Lastly there remains the question whether the Code is the ex- 
clusive statement of the defamation law in Queensland. It is quite 
clear from Hall Gibbs Mercantile Agency v. Dun*® that the Code 
may stamp as actionable conduct which would not have been so at 
common law. The converse question as to whether a cause of action 


25. Campbell v. S pottiswoode (1863) 3 B. & S. 769; Dakhyl v. Labouchere [1908] 2 K.B. at 329. 
26. Salmond op. cit. p. 419. 

27. [1906] 2 K.B. 627. 

28. Supra. 
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may cXxist at common law and not under the Code by reason of the 
common law furnishing a wider field of actionability is academic be- 
cause by reason of the wider definitions of “defamatory matter” and 
“publication”, it seems that the common law at no point could furnish 
a cause of action not covered by the Code. It is in regard to matters 
of privilege and other matters of defence that the question does arise. 
In at least three cases the common law grounds of excuse seem to be 
wider, viz. (a) the absolute privilege accorded to statements between 
officers of State, (b) the qualified privilege accorded to copies of or 
extracts from official records and (c) fair comment by reason of the 
wide statement of the matters on which comment, (if fair), is legiti-- 
mate. Do these grounds exist in Queensland? The Criminal Code 
purports to “declare and amend” the criminal law whilst the Defama- 
tion Statute purports to “declare and amend” the law of defamation, 
that is the criminal and civil law. The latter appears to have been 
intended to be at least as much of a codifying statute as the Code 
itself. This conclusion is strengthened by its short title. It is not 
a Defamation Act it is “The Defamation Law of Queensland”. See 
too the language of Griffith C. J. in Hall Gibbs Mercantile Agency 

Dun:** “Since the passing of these laws the relevant question to 
be determined with respect to any published matter complained of 
as defamatory is not whether the publication would have been 
actionable before the passing of the law of 1889 but whether the 
matter falls within the words of the Statute”. The natural inference 
would be that the Defamatiom Statute and the Code furnish a com- 
plete repository of the causes of action and the possible heads of 
defence though it would not be denied that common law decisions 
are relevant where the Code is of doubtful import or to explain the 
applicability to given circumstances of principles express or latent 
in the Code; for instance it would not be denied that, the line of cases 
dealing with defamatory reference instanced by Hulton v. Jones, 
Cassidy v. Daily Mirror Newspaper and Newstead v. Daily Express®” 
would be followed in Queensland. 


In relation to the question of defences however more detailed 
examination is required. What the Defamation Statute makes action- 
able is “unlawful publication” and Section 370 of the Code says a 
publication is unlawful unless it is protected or justified or excused 
“by law”. This provision originally appeared as S. 8 of the Defa- 
mation Statute but another section of that Statute, viz. Section 45, 
stated “Nothing in this Act shall be construed to limit or abridge 
any protection or privilege now by law existing”. This section was 
repealed by the Criminal Code Act and does not reappear in any 
form. It might be argued that its repeal was not significant in as much 
as seeing that the justification and protection sections of the Defa- 
mation Statute were repealed the retention of Section 45 would be 
meaningless. Be this as it may, it seems that the omission to re-enact 
it in some way is significant and leads to the conclusion that so far 
as “protection justification or excuse” are concerned, the Code is the 
exclusive statement. This conclusion is supported by the form of the 
sections dealing with such matters. It is an irrestible inference not 


2. Ibid. at p. 91. 
30. [1910] A.C, 20, [1929] 2 K.B. 331 and [1940] 1 K.B. 377 respectively. It is considered that Section 24 
of the Code could not affect this question in Queensland so far as civil defamation was concerned 
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only from the form of the sections but the headings thereto that the 
legislature evinces an intention to cover the field. Where the legis- 
lature has an intention to incorporate common law it manifests that 
intention by a special provision, for example in Section 377(3), 
assuming that the view of Evatt J. is correct. It is therefore submit- 
ted that in the particular matters of justification, protection whether 
absolute or qualified, and fair comment the common law is excluded 
save so far as expressly imported by Section 377(3). 


‘This however does not end the matter. There are a number of 
common law defences of general import which may be applicable to 
civil defamation law. ‘Thus a non-intentional publication such as that 
which occurs where defamatory matter is sent in a sealed envelope 
addressed to the plaintiff but the envelope is opened by an inquisitive 
servant or postmistress is non-actionable at common law.*! We could 
sumarise this by saying that inevitable accident is a defence, ‘There 
would also be the question of a publication procured under duress 
or possibly one to which the maxim Volenti non fit injuria applied. 
In regard to the latter a case of implied consent would merely trans- 
fer the matter to the plane of qualified privilege,** but would it not 
be possible for a case of express license to be raised, for example 
where the plaintiff gave carte blanche to the defamer to act, expressly 
excluding any question of liability? Again infancy might be relevant 
in a question involving lack of good faith. Are we to say that these 
general defences are inapplicable in Queensland? It might be argued 
that a publication which occurred quite independently of the act or 
volition of the defendant, for example by the wrongful opening of a 
letter, was not “publication” within the meaning of Section 369 but 
it seems that this would go too far and remove a negligent publication, 
for example by the sending of a postcard, from the scope of the Sec- 
tion.** Moreover this argument could not apply to other possible 
general common law defences. Again it might be said that the refer- 
ence in Section 370 to “law” is a reference not merely to the matters 
of justification or privilege but a reference to such defences as would 
be allowed by the criminal law, that is the Code and other criminal 
statutes. One refers, therefore, to that part of the Code dealing with 
general criminal responsibility, viz. Chapter V. This is no doubt the 
position with reterence to the crime of defamation but it does not 
apply easily to the tort. ‘Thus Section 23 which deals with intent 
would if applied to the civil law render a negligent publication not 
actionable. ‘That Section does refer to other provisions dealing with 
negligent acts, for example Sections 288-290, but such provisions could 
not relate to the publication of defamatory matter. There are again 
certain difficulties in applying such a Section as Section 29. 


It is submitted that 


(a) Section 370 is a section dealing only with the particular matters 
of justification privilege and fair comment and other defences dealt 


with in Chapter XXXV of the Code. 


$1. See Putlman v. Hill 1391) 1 Q.®8. at 527; Huth v. Huth (1915) 3 K.B. 32. 

32. See Code s. 377 (6) 

33. It is quite plain that a publication made negligently is actionable. Wide Shepheard v. Whitaker 
1875) L.R. 10C.P. 502 
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(b) General defences to the crime of defamation would be found 
in Chapter V of the Code not because of anything that Section 370 
says but because Chapter V is a part dealing with general criminal 
responsibility as such. 

(c) That general defences to the tort of defamation would still 
be such as are found in the common law. 

(d) That the effect of the reference made by Section 9 of the 
Defamation Statute to the Code explanation of “unlawful” is merely to 
bring in the Code occasions of justification and privilege and to make 
them exclusive but exclusive only in so far as those topics are concerned. 


EDWARD I. SYKES. 
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LAND ACT OF 


The Contracts of Sale of Land Act of 1933 is ground in the 
Statute Book where the angels have been discreetly reluctant to tread. 
It has been the subject of few reported decisions; and the attitude 
of the profession to the Act may be described as uneasy awareness 
of its existence coupled with a prudent practice of steering clear of 
it as far as possible. A learned judge has said that “the construction 
of this Act is by no means easy and the extent to which the Act 
operates is a matter of some importance.”! <A recent decision of the 
Full Court, discussed below, focuses attention on the Act and justifies 
some tentative remarks. 


“Contract of sale of land” is defined in s.3 as “An agreement for 
the sale and purchase of land where the terms of the sale provide 
that the payment by the purchaser for the land shall be extended 
over a period of time: the term also includes any such sale of land 
where the instrument of sale is not a registrable instrument under 
The Real Property Acts, 1861 to 1887”. 


In Morris v. Forrester-Jones? a deposit of £100 was paid on 25th 
March, 1949, in respect of the saie of certain land by the plaintiffs 
to the defendant. A contract of sale was executed on 28th March, 
1949, subject to the consent of the Commissioner of Prices. It set 
out the consideration as £1050 and provided for the payment of the 
balance £950 in exchange for a registrable transfer free of all encum- 
bances not later than fourteen days from the consent of the Com- 
missioner. The defendant entered into possession on 31st March, 
1949. The consent was given on 8th April and notified to the pur- 
chaser’s agent on 9th April, 1949. The defendant did not pay the 
balance £950 not later than fourteen days thereafter. Macrossan 
C.J. (Mansfield S.P.J. concurring) held that the agreement was not 
one within the first part of the definition of “Contract of sale of 
land.” He said, at p. 261, “(The agreement in question) provided 
for payment of a deposit and for payment of the balance not later 
than fourteen days from the giving of the consent of the Commis- 
sioner of Prices to the sale. It was only because of the legal necessity 
of obtaining the consent of the Commissioner of Prices to the trans- 
action that the agreement provided for any interval of time between 
pavment of the deposit and payment of the balance of the purchase 
price. I do not think that this is properly to be called an agreement 
where the terms of sale provide that the payment shall be extended 
over a period of time.” (The judgment of the learned Chief Justice 
gives authority to the widely held opinion of the profession on this 
point). Indeed, it may be arguable that the agreement in a case 
such as this, in effect if not in terms, recites rather than provides for 
the payment of the deposit. And this is frequently the position. How- 
ever his Honour held that the agreement was caught by the second 


1. F. A. Douglas J. in Re Priecbhnow [1941] St.R.Qd. at p. 150. 
2 19501 St.R.Qd. 252. 











Notes on Contracts of Sale of Land Act 29 


part of the definition, although strictly speaking there was no instru- 
ment of sale. “The document does not in its terms purport to sell 
anything. It records that the plaintiffs have sold to the defendant the 
subject property for the sum of £1050 upon the terms set out in 
the document. But a perusal of The Contracts of Sale of Land Act 
of 1933 shows that many terms are used therein with different mean- 
ings to those which a conveyancer would give to them.” He gives 
instances from s.18 of the Act and then says that the document 
“although it is not an instrument of sale in any strict sense, is an 
instrument which records a sale and is the only instrument which 
records the sale of the subject property. It is not, of course, a regis- 
trable instrument under the Real Property Acts .. . On the whole 
I am of the opinion that the Legislature intended such a transaction 
as the one under consideration to be within the category of a contract 
of sale of land created by the Statute.” Now with the greatest respect 
to the learned Chief Justice, it would appear arguable that insufficient 
force has been given to the word “such” in the second part of the 
definition. It must refer back to some antecedent and it is submitted 
that the antecedent is clearly the type of sale of land set out in the 
first part of the definition. 


The most recent authoritative discussion of the grammatical con- 
sequences of the word “such” is to be found in the High Court’s deci- 
sion in H. Jones and Co. Pty. Ltd. v. Kingsborough Municipality. 
A local authority, to justify certain conduct, claimed that the water- 
courses within a certain water district were vested in it. The statutory 
provision on which it relied gave it the “care control and manage- 
ment of every water district which heretofore has been controlled and 
managed by the council of a rural municipality . . .” and vested in it 
“every river ... within the limits of every such water district.” Now 
the relevant water district was constituted after this enactment and 
therefore did not prima facie fall within the terms of the only ante- 
cedent to the word “such” to be found in the provision. Latham 
C.J., in holding that the relevant water district was outside the pro- 
vision remarked (at pp. 297-8) that it was highly probable 
that the Legislature had not said what it meant to say, but 
that the function of the court was limited to interpreting and 
applying what the Legislature had in fact said, whether it 
meant to say it or not. “The Court”, he said, “must take the 
provisions of the statute as it finds them and cannot amend 
the statute in order to accord with what is thought to be, how- 
ever reasonably, the real intention of Parliament”. Fullagar J. 
concurred in the result but not in the reasoning of the Chief Justice. 
He agreed that at first impression the relevant water district appeared 
to be excluded from the operation of the statute. However in the light 
of the collocation of this provision with others contemplating the creation 
of water districts in the future, his Honour thought (at p. 338) that the 
word “such” should in this case be read as referring back only to 
every water district within the municipality. (N.B.—No such lim- 
ited antecedent can, it is respectfully submitted, be found for the word 
“such” in s.3 of the Queensland statute under consideration. Aliter 
:f the second part of the definition read “any such sale” simply instead 


3. 82 C.L.R. 282. 
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ny such sale of land.”) Dixon J. dissented in both the reasoning 
and the result of the Chief Justice. He examined some authorities nd ; 
suggested (at p. 319) that the solution of the difficulty in this case lay 
recognizing that a draftsman, in using the word “such” might not 


have in mind all the precise qualities which by an adjectival ph: 

he might have attributed to his antecedent in an earlier part of the 
text. -Here his Honour thought that the truth was that the draits- 
man desired to confine the provision made to water districts within 
municipalities. It is emphasized that in Morris's Case no choice 
among the qualities attributed to the antecedent seems open. One 
of the authorities cited by Dixon J. contains the following passage: 
“At the same time it must be admitted that every relative ought 

be referred, perhaps not to the next antecedent ‘which will make 








sense with the context’ but to that to which the context appears 
properly to attract it.”4 This clearly indicates that some antecede> 
must be found. In Dixon J.’s phrase, the word “such” is a not infik 
ible relative word the application of which the Courts are prepars | 
to mould so that the intention to be gathered from the context wi] 
not be defeated. But it cannot, with respect, be altogether ignor: 

In the absence of a reasonable it pi antecedent it would apps 
that the words of Latham C.J. cited above are very much in poi 

If the Legislature intended the cénstruction adopted by 

learned Chief Justice in Morris’s Case then it has used more than 
usually infelicitous language. The intention which t 


ceeded in spelling out of the definition is not one w] 
the profession, for it means that virtually all agre 


asi 


majority suc- 
h will appeal 

\ ments for sale 
land are within the Statute and strikes vitally at the efficacy of 
deposit as an earnest of performance. 
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Generally, the vendor is entitled, upon rescinding for the pur- 
chaser’s breach or renunciation, to retain the deposit, which was 
paid partly as a guarantee for the purchase’s due performance. Ard 
he is equally entitled to it if it is held by a stake holder without 
special provision for its application. The rule, of course, applies onivy 
to money paid as a deposit, that is in earnest or a guarantee 
does not extend to other sums paid on account of purchase mone? 


Williams on Vendor and Purchaser (4th Edition) 1006-8. 
In Howe v. Smith® Fry L.J. said, “Money paid as a depos:t 


must, I conceive, be paid on some terms implied or expressed 


























The terms most naturally to be implied appear to me in the case 

money paid on the signing of a contract to be that in the event of the 
contract being performed it shall be brought into account, but if th: 
contract is not performed by the payer it shall rem: 
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n the propert 
of the payee. It is conceived that the statements in the books thet 
ecuniary deposit upon a purchase is to be considered as payment 
in part of the purchase money and not as a mere ple dge® are subj< 1 
to qualification in terms of this passage. The learned Chiet Just 
‘ited this passage in his reasons for judgment a Morris’ s Case, but 
is submitted with the greatest respect that he failed to give a 
veight to the distinctions propounded by Frv LT. The purch 
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: Morris's Case did not perform the contract, as is clear from the 

ision at p. 263 that his failure to pay the balance £950 within 
rteen days otf the | consent entitled the vendors to give notice of 
ission. If the contract was not performed by the purchaser the 
osit moneys should not have been brought into account; and if 
were not to be brought into account ag part of the purchase 
neys how could it be said that the purchaser had “paid off an 
uunt from the consideration.” the credit side of the accounts, as it 
being blank: 
If the decision is correct, it is highly inconvenient. As a matte 
ocial policy. vendors should be fairly entitled to provide against 
ibortive sale by a modest deposit forfeitable on breach by the 
haser. If they are to be remitted to proceedings under this 
ite, they will probably prefer, in many cases, to write off thei: 
's rather than lay doormouse at the Mad Hatter’s Tea Party 
tigation at which thev may lose more in solicitor and client costs 
the compensation they are awarded. 
The pro » for and consequences of rescission for the pur- 
ser’s default set out in detail in s.13 of the Act. which applies 
ere the pur ser has paid off an amount from the consideration 
the sale of the land concern. ” The vendor may give notice of 
ntion to rescind “in the prescribed form or according to the prac- 
f the Court” (and notice of rescission is a sufficient compliance: 
ris’s Ca t >. 263).* Such rescission does not take effect until 
expiratior thirty davs from the date of the notice, within which 
the purchaser mav make good his default. But if the purchaser 
so to do “the vendor may rescind.” (Pres umably. the notice 
| viously given then takes effect.) Important aspects of the vendor’s 

} zhts on rescission are contained in s.13 (5). He may:-— 

(a) retak ssession on fair and equitable payment to tha 
purchaser. after taking into consideration certain specified 
matters and all such other relevant matters and factors 
the we fi 

OR 

(b) retal ssession and resell by public auction. provided 

; that the land will not realise the amount owing together 

. with the reasonable expenses incidental to repossession and 

; resale. he may resell by private contract. From the proceeds 
of such res le ve vendor may deduct such expenses and the 
unpaid bala icluding outgoings payable under the con- 

i tract ve purchaser and shall pay the balance to the pur- 
chas 

3 Now it is obvious that the rescinding 


vendor is in a better posi- 
e n if his rights are determined under s.13 (5) (a) than under s. 13 

(b). Thus in Morris’s Case, where s. 13 (5) (a) ‘was held to 
Is rate, the purchaser’s occupation without payment between 31st 
I (arch, 1949, and the date of judgment in the appeal, i.e.. 9th May, 
i 50, was clearly regarded as a circumstance disentitling the pur- 
: 


















. torm of notic t 3 a ae in the Contracts of Sale of Land Regulations o 
34 rhe notice VMorris’s Cas is given by registered letter (see p. 260 of the rt 
sumably was not prescribe a form. This appears to have escaped the attentior 
acre however, w s 1 notice was not, nevertheless, given “according to the 
supreme) Cour rt lire anv particular form 
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chaser to repayment of the deposit of £100. Had the rights of vendor 
and purchaser been determinable under s. 13 (5) (b) such a factor 
would have been irrelevant and it is at least doubtful whether interest 
on the unpaid purchase money would have been deductible. (Quaere 
whether interest if provided by the agreement, would be 
deductible under sub-section 5 (b) as an “outgoing... payable 
under the contract of sale by the purchaser to entitle him to the full 
ownership of the land.”) Again, the rescinding vendor may antici- 
pate a better bargain on the resale than on the original sale. Under 
the general law he would be entitled to retain any excess of price 
obtained on such resale beyond that fixed by the contract. But if 
his rights fall to be determined under s. 13 (5) (b) not he but the 
defaulting purchaser will obtain the advantage. If the vendor resells 
under a power reserved to him in the contract to resell and to recover 
from the purchaser as liquidated damages any deficiency on resale, 
then, again the deposit is brought into account.® But if for a breach 
thereunto entitling him the vendor rescinds, then the deposit, not 
coming into account, is forfeitable, but of course the rescinding vendor 
cannot have damages in addition. The vendor’s rights under the gen- 
eral law are oe He may rescind and sell as owner, retaining 
the deposit; or he may sell under the ,contract in which case he is 
entitled only to ueillie’ the contract price and must bring the deposit 
into account. The effect of the Act, if the rescinding vendor’s rights 
fall to be determined under s. 13 (5) (b), at least, is to confine the 
vendor to his rights as upon resale under a power at law while, it 
would appear, depriving him of his right to damages in addition which 
would have been open to him had he resold under a power without 
rescinding. It has been decided that s. 13 is not an exhaustive or 
definite statement of the remedies of which the vendor may avail 
himself on breach. Thus a claim for specific performance is open.® 

s. 13 merely regulates the vendor’s rights on rescission. It should 
always be carefully considered therefore whether rescission is the best 
step for the vendor. It has never been decided whether provision in 


a contract of sale for resale on default without rescission is an attempt 
to contract out. Semble it is not. 


A nice question which will frequently arise is whether the agent’s 
commission, which he will have deducted from the first moneys which 
came into his hands is chargeable against the defaulting purchaser. 
Of course, in most cases, it will probably not be strictly payable to 
the agent, the sale having proved abortive—but if the moneys are in 
the agent’s hands, the efforts of the innocent vendor to recover them 
may be fraught with difficulty and exasperation. 





(6) should not be forgotten. If the vendor has repossessed 
and does not resell within six months he is deemed to have received 
‘the sum representing the price which the land might reasonably have 
been expected to have realised if it had been sold” and is, it appears, 
liable to account as under s. 13 (5) (b). Thus, it is submitted, 
rescinding vendor who desires to avoid the operation of s. 13 (5) (b) 
would be well advised to take steps to have his rights conclusively 
8. Ockenden v. Henk 1858) E.B. & E. 485; 120 E.R. 590 (semble on the footing that he has affirmed 


the contract). 
9. Priebbnow v. Green 66 C.L.R. 137. 
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determined under s. 13 (5) (a) by a judgment before six months have 
elapsed from repossession. However a procedural difficulty arises. 
S. 13 (8) provides that “if the parties have failed to arrive at an 
agreement in respect of the amount (if any) paid (sic—presumably 
‘to be paid’) by the owner to the purchaser pursuant to the provisions 
of s. 13... the purchaser may apply to the court requesting that the 
amount be determined by the court.” The Act does not provide for 
application by the vendor. However, in Morris’s Case, which was 
an action for a declaration of rescission, for recovery of possession 
and certain other relief with a counter-claim for specific performance, 
the Full Court in upholding a judgment with costs for the plaintiff on 
both claim and counter-claim, considered, as has been indicated, the 
rights of the parties under s. 13 (5) (a). It is submitted that the 
correct procedure for a vendor who desires to have his rights deter- 
mined under s. 13 (5) (a) is to institute an action for declarations 
of rescission and of his rights as aforesaid. 


Lastly there are some miscellaneous problems. What, e.g., of 
the case of the rescinding vendor who resells immediately by private 
contract. The Act clearly contemplates a prior attempt at sale by 
auction. Is the resale illegal and a nullity? Could it be restrained 
by injunction? Is the defaulting purchaser’s “equity” enforceable 
against the purchaser upon resale, and if so in what circumstances? 
The writer has no intention of embarking upon such inquiries. It is 
enough, at this stage to say that they are obviously problems which 
will arise now that the profession has been reminded of the existence 
of this inelegant piece of legislation and now that its scope has been 
extended in so unforeseen a fashion. 


What is the precise ambit of s. 15 which avoids contracting out? 


P. D. CONNOLLY. 























AUSTRALIAN COMMUNIST PARTY v. 
THE COMMONWEALTH 


Vl Lic 


No judgment of any Australian court since the judgment of tl 
High Court in the Banking Case' was awaited with greater public 
the High Court (seven judges) on 9 March, 1951. in the 4ustralian 
Communist Party v7. The Commonwealth? after a forensic battle in 
November and December, 1950. lasting mn 


and professional eagerness than that delivered by the Full Bench of 


less than nineteen days 
and engaging the forces of ten King’s Counsel and twelve junicr mem- 
bers of the Bar. Ithough the Australian Communist Party was 
held, as an unincorporated association, to be not a competent party 


to the proceedings, its name remained on the record as the first plait 





tiff, and as the central figure in the drama it is eminently appropriat 


that it should thus give its name to the report of the case. 


The Communist Party Dissolution Act, 1950. 


The action was brought by the Communist Party an 
of its members and by a number of trade unions for 





a declaration of 
invalidity of the Communist Party Dissolution Act 1950 and appro- 
priate injunctions. This Act had been brought down by the Liberal- 
Country Party coalition Government of Mr. R. G. Menzies .to 
effect to the promise of those parties given 


to the people in the gen- 
eral electic n of December, 1949. that if elected to office they wo id ban 


the Communist Party.* There were three main provisions of the 
Act. Firstly, the Australian Communist Party was declared to be 


an illegal organisation and was dissolved and its property forfeited 
to the Commonwealth. Secondly, provision was made for the d 


| e d1sso- 


lution and forfeiture of the property of other associations connected 
in various specified ways—some of them very tenuous—with the Com- 
munist Party or with “communists” as defined in the Act.* Such 


° . 1 . 1 og } } a 7a 
associations would be dissolved cn being declared unlawful by the 


o make 


such a declaration on being satisfied (a) that the association came 


Governor-General. ‘The Governor-General was authorised 
within one of the categories of associations specified in this provision 
of the Act. and (b) that its “continued existence . . . would be pre- 
judicial to the securitv and defence of the Commonwealth or to the 
execution or maintenance of the Constitution or of the laws of the 
Commonwealth.” Thirdly, provision was made for action to be 
taken against individual communists. Where the Governor-General 
was satisfied (a) that a person was a member of the Australian Com- 
munist Party or a “communist,” and (b) that he was “engaged, 
Ol likely to engage in activities prejudicial to the security and 
defence of the Commonwealth or to the execution or maintenance 
of the Constitution « 


r of the laws of the Commonwealth.” he might 
make a declaration accordingly. Such a declaration did not directly 
make the person concerned liable to any criminal penalty, but had 
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the effect of disqualifying him from the Commonwealth service and 
from holding office in certain key trade unions. The operative sec- 
tions of the Act were preceded by a long preamble containing a 
legislative indictment of the Communist Party as an association en- 
gaged in subversive activities directed towards violent revolution and 
part of the world communist revolutionary movement. 


The Decision of the High Court. 

Ihe case came before the Full Court by way of a case stated 

Dixon |. for the opinion of the Court on the following questions: 
Does the decision of the question of the validity or in- 
validity of the provisions of the Communist Party Dis- 
solution Act 1950 depend upon a judicial determination 
or ascertainment of the facts or any of them stated in 
the fourth, fifth, sixth. seventh, eighth, and ninth recitals 
of the preamble of that Act and denied by the plaintiffs, 
and 

b) Are the plaintiffs entitled to adduce evidence in support 
of their denial of the facts so stated in order to establish 
that the Act is outside the legislative power of the Com- 
monwealth: 

2. If no to either part of question | are the provisions of the 
Communist Party Dissolution Act 1950 invalid either in whole 
some part affecting the plaintiffs? 

he answers given by the Court to these questions were:— 
(a) No: All judges except Webb J., who considered that 

he question of validity did depend on a judicial deter- 
mination of the facts. but without limitation by the re- 
citals in the preamble. 

No: All judges except Webb J., who held that the plain- 

iffs were entitled to adduce evidence to establish the 

invalidity of the Act. 


2. The Act was wholly invalid: all judges except Latham C. J. 

ho held it valid. Webb J. felt constrained to hold the Act 
nvalid in view of the Commonwealth’s statement that it de- 
clined to adduce evidence in support of validity. 


/ 


he Defence Power and the Internal Security Power. 


The judgment of the Court is of vital importance to the inter- 
pretation of the Federal Parliament’s powers under the Constitution 
in respect of defence and internal security, and to the general question 
of the function of the High Court as the custodian of the Constitution 
and the relations of the Court with the Federal Parliament. Since 
the Constitution gives the Federal Parliament no direct power to 


deal with communism or bodies believed to be subversive or to 
dissolve associations, constitutional support for the Communist Party 
Dissolution Act had to be sought in other legislative powers con- 
ferred by the Constitution. The powers relied on were the powers 
to make Jaws with respect to defence® and internal security. 
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The internal security power is generally taken to be derived from 
a combination of the executive power of the Commonwealth® and the 
“incidental” power,’ though Dixon J.’s view is that it is a power 
which is necessarily inherent in any governmental organism without 
reference to the particular terms of its constitution, a view which is 


held in the U.S.A.8 The Court held that neither power could justify 
the Act in the circumstances. 


Opinion of Parliament or Executive as to Scope of Power cannot be 
Conclusive. 

So far as the direct proscription of the Communist Party was 
concerned, the six members of the Court who formed the majority 
all held that the mere opinion of Parliament was not sufficient to 
establish the necessary connexion between the legislation and the 
defence power or the internal security power. As Fullagar J. put it, 
“Parliament cannot recite itself into a field the gates of which are 
locked against it.” For example, as Dixon J. said, it would be im- 
possible to bring under the legislative power with respect to patents 
a direct grant of a monopoly for a specified manufacturing process 
simply by reciting that it was an invention. The legislation must 
provide some scope for the court to exercise its function of testing 
its provisions against the Constitution. This must be done by making 
the operation of the law depend on the objective existence of some fact 
or course of conduct, e.g. by forbidding certain descriptions of conduct 
or establishing objective standards or tests of liability. Those objec- 
tive facts or standards can then be examined by the court to see if 
they provide the necessary connexion between the legislation and 
some head of power conferred by the Constitution. The members 
of the Court were at pains to reiterate what has been said on many 
other occasions, that so far as the defence or the internal security 
power is concerned, the court does not seek to determine whether 
the law will in truth assist in the defence or security of the Common- 
wealth: in fact all the judges were careful not to express any opinion 
on the merits or policy of the Communist Party Dissolution Act. It 
is enough if the law might reasonably be thought capable, in the 
opinion of the court, of assisting in the defence or security of the 


Commonwealth, having regard to the apprehended danger which the 
law is designed to meet. 


In the case of the dissolution of the Communist Party, no objec- 
tive standards or tests of liability were laid down at all. The recitals 
in the preamble merely showed, in effect, that Parliament was seeking 
to constitute itself the judge of whether the Communist Party was 
guilty of conduct of such a nature as to attract the operation of the 
defence power or the internal security power. In spite of the absence 
of any such objective tests in the Act, Webb J. would have left the 
question of validity to be determined entirely on the evidence which 


6. Constitution s. 61: ‘‘ The executive power of the Commonwealth is exercisable by the Governor- 
General and extends to the execution and maintenance of this Constitution and of the laws of the 
Commonwealth.” 

7. Constitution s. 51 (xxxix): ‘‘ Matters incidental to the execution of any power vested by this Constitu- 
tion in the Parliament or in either House thereof, or in the Government of the Commonwealth or in 
the Federal Judicature, or in any department or officer of the Commonwealth.” 


8. [1951] A.L.R. at 169; Burns v. Ransley (1949) 79 C.L.R. 101 at 116; R. v. Sharkey (1949) 79 C.L.R. 
121 at 148-149. 
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might be brought before the court as to the activities of the Com- 
munist Party, but this view was rejected by all the other judges, 
including Latham C.J. 


Just as the Court was not disposed to allow Parliament to assume 
the power to determine conclusively the existence of facts necessary 
to attract the operation of the defence power or the internal security 
power (or any other legislative power), so it was not prepared to 
allow Parliament to confer any such authority on the Executive Gov- 
ernment. ‘The power given by the Act to the Governor-General to 
make declarations and so to dissolve associations and forfeit their 
property and to deprive citizens of civil rights and liberties was not 
controllable by any court so far as the constitutional validity of the 
declarations was concerned. ‘The Act did confer a right of appeal 
against a declaration to the High Court or a Supreme Court, but 
solely on the ground, in the case of an individual, that he was not a 
communist, or, in the case of an association, that it did not belong to 
any of the specified classes of associations liable to dissolution. No 
provision was made for appeal against the determination of the Gov- 
ernment that the individual or association was acting in a manner 
prejudicial to the security and defence of the Commonwealth, etc. 
But only if the individual or association was in fact so acting could 
action be validly taken by the Commonwealth under the defence or 
the internal security power. So the Act purported to give to the Execu- 
tive complete and unfettered discretion to determine the existence of 
the facts necessary to support the constitutional validity of the law. 
It would thus be possible for the Act to be invoked against a person 
or association which was not in fact acting in any way prejudicial to 
the security and defence of the Commonwealth, etc., without that 
person or association having any legal redress. The Executive was 
therefore being authorised to do something which was ultra vires of 
the Commonwealth and that part of the Act was therefore invaiid. 


War-Time Precedents Distinguished. 


Up to this point it might be thought that the Court’s decision 
was a foregone conclusion. The High Court had never developed 
any general theory or practice of judicial restraint in the face of 
legislation designed to give effect to national policy. And in the par- 
ticular case of the defence power the Court had on many occasions 
made it quite clear that it was not for the Federal Government cr 
Parliament to determine conclusively whether any measure was 
necessary for the defence of the Commonwealth, a viewpoint ex- 
pressed most recently and unequivocally in the unanimous consoli- 
dated judgment of the Court in R. v. Foster,®2 Wagner v. Gall,® and 
Collins v. Hunter.? However,. the question was not so simple as this. 
The Commonwealth was able to cite certain decisions of the High 
Court upholding the validity of war-time legislation giving executive 
authorities the widest discretion to abrogate civil rights and liberties 
of individuals and associations. It had been held, for example, in 
Lloyd v. Wallach,® Ex parte Walsh, and Little v. The Common- 
wealth,’* that war-time regulations empowering a Minister to order 
the detention of persons believed by him to be disaffected were valid. 


9. (1949) 79 C.L.R. 43. 10. (1915) 20 C.L.R. 299. 11. [1942] A.L.R. 359. 
12. (1947) 75 C.L.R. 94. 
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\nd in the leh dik Witne: es Case,’ although it Was held i) c 
n ajority ol the Hig] Court that National Security Regulations em- 





powering the Governor-General, in terms very similar to tl 
visions of the Communist Party Dissolution Act, to dissols ssocia- 
ns | were the lecisiol won on the Vy nd hn 
Federal Parliament was incapable of providing for the dissolution of 
associations on the mere opinion of the Executive Government that 
they were subversive. but on the ground that the consequences at- 


tached to dissolution under those Regulations, especially the absolute 
orfeiture of their property in such a way as to defeat the rights of 
creditors, went t ir. How, then, did the Court distinguish these 
cases: 


Dixon J., Mcliernan J|., Willams ]., and Fullagar J. based the 


distinction squarely on the differing conditions of war and 





J peace, 

In war-time the Court had conceded to Parhament 1 much wider 

latitude than in time of peace to determine what measures were 
t 

necessary for the defence of the Commonwealth. During Wo rld War 


Il the Court had repeatedly upheld the validity of legislation, both 
Parliamentary and eclinge, regulating and co iacdiie many dif- 
ferent aspects of commercial and social life which in time of peace 


would be quite outside the scope of the defence power. But it 
must be remembered that even during that period the Court did not 
concede unlimited power to Parliament to enact legislation in the 
name of defence.'* However, the four Judges mentioned indicated 
that they were prepared to admit the validity, in time of actual war, 
of legislation of this kind, directly proscribing individuals or associa- 
tions or conferring complete discretion on the Executive to do so, o1 

do other things in pursuance of what Parliament or the Executive 
alone. without judicial control, considered were the interests of de- 
fence. Fullagar 4; called this the “secondary aspect” of the defence 
power, under which the Court takes the view that there is a general 

esumption of validity of defence legislation, simply because of the 
nature of modern war, requiring, as it does, the total organisation of 
the human and material resources of the nation. Salus poguli suprema 
est lex. It was frankly recognised that many facts which would justify 
legislative or executive action in the name of defence could not, in 
ime of war, be put before the courts for security reasons. McTiernan 
J. went so far as to say:'* “The Australian Communist Party, like the 
Communist parties in other countries, is a political party formed in 
cordance with Lenin’s conception of a world-wide political movement 
vhich would strive to establish a proletarian dictatorship and to 
impose Neiinbins everywhere; and by reason of these circumstances 
the Australian Communist Party manifests strong sympathy with the 
foreign and domestic policy of the government of the U.S.S.R. It 
follows that if war occurred in which that State was the enemy or 


there was imminent danger of such a war, the Commonwealth could 


4delarte Compa / ‘ Wit Ih l Commonwealth (1943) 67 C.LAR. 116 

It 1 that the Australian Communist Party was banned as an ilk 
tbreak of war in 1930 until 1941, when the ban was lifted 

Set ter {ustralian Constitutional Cases, pp. 244-249, and in Nicholas The Australias 

Constitutior ’ 

6. F Victorian Chamber of Manufactures v. The Commonwealth (Industrial Lightis Case 14453) 
6; CLR. 21 | foria lhe Commonwealth (Public Service Case 1942) 66 C.L.R. 488; 
Commonzeealth Court ( ition and Arhitration, ex parte Victoria (1944) GR CLLR. 485: Rk 
rsit j 19423) 6 LAR. 05: Jehovah's Witne Case (supra) 
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take preventive measures against Communists and Communist 
bodies...” Williams J.'* qualified his admission that legislation 
t this kind would be valid in time of war by declining to admit th 


validity even then of absolute forfeiture of the property of proscribed 
ndividuals or associations. In making this limitation he stood by the 


cision in the Jehovah's Witne Case (supra). 


Kitto J. distinguished Lloyd v. Wallach (supra), Ex parte Walsh 

ru pra), ind Little a. TI ( hwmo svealth (supra) n different 

grounds. While admitting that the defence power has a much wider 
pplication in time of war than in tme of peace, he denied that there 

Vas any difference in the principle apy lied it s ich times. The legis- 
ation considered in those cases, in his view, did not remove the execu- 


: 4 <a '.'s ] fe ] — 
Ive acts whicn it entirely Irom the control of the courts. 


xaminable both for good faith and for 





[hey remained judici: 
onstitutionality (7.e. for the purpose of determining whether the 
particular acts were in truth within the scope of the defence power).’® 
In this respect Kitto ]..s view was similar to that taken by Webb J.*° 
He differed from Webb J., however, in holding as did all the other 
judges, that the exercise of the power conferred on the Governor- 
General to make declarations under the Communist Party Dissolution 
Act was intended to be completely unexaminable either for good faith 


le 


r for constitutionality.2' In no circumstances was he prepared to 


4 


“oncede validity to such a measure. 


Nature of “Declarations” by the Governor-General under the Act 


It was argued on behalf of the Commonwealth that even if the 
Court was not prepared to concede the same wide discretion to the 
Executive in the circumstances in which the Act was passed as it was 
in time of war, nevertheless the provisions empowering the Governor- 
General to make declarations did not exceed the defence power be- 
ause the Act, in spite of the limitation of the express right of appeal 
to a court to the question, in the case of an individual, whether he 
was a communist, or, in the case of an association, whether it was of 
a kind liable to dissolution, did not make the Governor-General’s 
determination that the individual or association was acting in a man- 
ner prejudicial to defence conclusive; that it was open to a declared 
person or association to challenge the declaration on the ground that 
he or it was not engaged in any activities which could attract the 
only Webb J]. accepted this argument. He relied*? on the decisions 
of the High Court in Reid v. Sinderberry8 and Stenhouse v. Coleman 
upholding the validity of certain provisions of the National Security 
Act 1939-1943 authorising the Governor-General to make such regu- 


TC 


operation of the defence power \s already pointed out, however, 


lations as he should consider necessary or convenient for the defence 
of the Commonwealth, on the basis that every regulation so made 


could be examined by the courts for good faith and constitutionality. 
As Dixon J.2° and Kitto J.°8 pointed out. however, the acts in ques- 
tion in those cases were /egislative, not edministrative. Legislative 
acts are always examinable for ccnstitutionality. But to admit. as a 
general principle, the validity of a provision conferring wide discre- 
Is. At pp. it4-Lio %. At pp. 2. 20. At pp. Lie l. 

21. At p. 227 22. At pp. 198-201, 23. (1941) 68 CLLR 

=" 1944) 69 CLLR. 457 25. At p. 168 26. At p. 22¢ 
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tion on an executive authority, including power to determine the 
scope of the constitutional legislative power itself, on the ground that 
each administrative act done in pursuance of the power could be 
examined to see if it was ultra vires of the Constitution would be a 
novel and dangerous principle. It would enable Acts of Parliament 
to be drafted in broad, vague terms, giving the widest scope to execu- 
tive authorities, the constitutional validity of whose actions would be 
controlled only according to the whims and purse of individuals in 
particular cases. For example, an Act providing for the acquisition 
of property could leave the principles on which compensation was 
to be based deliberately vague, on the ground that every single deter- 
mination of compensation would be subject to judicial review in order 
to determine whether in the particular case “just terms” had been 
provided as required by s.51 (xxxi) of the Constitution. 


In any case, all the judges except Webb J. were satisfied that 
Parliament clearly intended the Governor-General’s determination of 
the existence of the facts required to bring a declaration within the 
scope of the defence power ta be conclusive. Dixon J.** and Fullagar 
J.78 also held that it was a general principle that when powers were 
conferred on the King or his representative, as distinct from other 
subordinate executive authorities, their exercise was not examinable 
for good faith in any court of law, both judges citing Duncan v. 
Theodore*® in support of that proposition. 


Scope of Defence Power in case of Imminent Danger of War. 


The majority of the High Court, then, adhered to the sharp dts- 
tinction which had been drawn in earlier cases between times of peace 
and times of war in the application of the defence power. Is the 
“secondary aspect” of the defence power limited to times of active 
hostilities? Those judges who were willing to concede the validity 
of legislation like the Communist Party Dissolution Act in time of 
actual war were also willing to concede validity in times of imminent 
danger of war, though Williams J., of course, adhered to the limita- 
tion he would impose even in war-time, as mentioned above, in respect 
of the forfeiture of property. But they refused to admit that there 
was any such imminent danger at the time when the Act was passed, 
in spite of Australia’s participation in the hostilities in Korea and 


in spite of Their Honours’ recognition of the general state of inter- 
national tension. 


How is a court to determine whether there is sucht an imminent 
danger a war as to bring into operation the “secondary aspect” of 
the defence power’ On this question there was some difference of 
opinion. All the judges were emphatic that recitals in an Act could 
not be conclusive on the court, but both Dixon J! and McTiernan J. 
remarked* on the fact that the recitals to the Communist Party Dis- 
solution Act made no allusion to any apprehension of danger from 
external aggression. McTiernan J.*! made the interesting suggestion 
that the Court would give “very great weight” to a formal statement 
by the Executive’Government of its appreciation of the international 


27. At pp. 163-164 28. At p. 212 
29. (1917) 23 C.L.R. 510, 544 1919) A.C. 696, 706. 
30. At pp. 171, 181 $1. At p. 181 
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situation, especially if it stated that there was an impending danger 
of war. Fullagar J.** asserted that the question depended entirely 
on the doctrine of judicial notice, and he would confine within very 
narrow limits the types of facts necessary to support the validity of 
defence legislation which might be established by evidence.** Williams 
J..34 on the other hand, would place no limits on the adducing of 
evidence to establish the factual basis necessary for validity. This 
would presumably also be Webb J.’s view, since he was prepared to 
allow the whole question of the validity of the Communist Party Dis- 
solution Act to rest on the production of appropriate evidence. Kitto 
J.° took a similar view. He made a useful classification of facts in 
connexion with the defence power: “. three classes of facts may 
be distinguished, namely, those which bear upon the degree of 
national danger by reference to which the extent of the power at the 
relevant time must be determined; those which relate to the existence 
of a particular purpose, within the wider purpose of defence, which 
the measure in question is capable of aiding; and those which are 
relevant only ta the question whether the measure is likely to pro- 
duce results of advantage to the defence of the country.” Evidence 
might be brought, he said, to establish facts of the first twa classes. 
But the court is not concerned with facts of the third class at all: 
they fall within the realm of policy which is the province of Parlia- 
ment and do not bear upon the validity of the law. 


Latham C.J.s Criticism of the Majority View. 


It was on this question of the means by which a court is to 
determine the existence of an imminent threat of war that Latham 
C.1.’s opposition to the majority view was particularly strong. He 
sointed out*® that an international crisis bearing the seeds of war might 
arise so quickly or so secretly that there would be no general know- 
ledge of the situation sufficient to warrant the taking of judicial notice 
of the danger. Nor, in many cases, could the existence of the crisis 
be proved by adducing evidence in the ordinary way, because the 
strict legal rules of evidence would exclude much of the necessary 
information, and because much of that information would be likely 
to have been garnered from secret or confidential sources, such as 
friendly foreign embassies, which could not be made public.**7 The 
Chief Justice further pointed out** that it is the Executive Govern- 
ment which has the sole authority to take the most vital step of 
declaring war. But the courts have never considered it part of their 
function, when asked to pass upon the validity of legislation enacted 
in the interests of defence following on a declaration of war, to ques- 
tion whether the war itself was really a war in defence of the Com- 
monwealth. So, on the view taken by the majority of the Court, 
the constitutional power to enact a great deal of war-time defence 
legislation, including legislation such as the Communist Party Dissolu- 
tion Act. could be brought into operation by a purely executive act 
Why, then, should it not be brought into operation by an executive 
or Parliamentary decision short of a declaration of war? His Honour 
gave short shrift to such principles as salus populi suprema est lex: 
“Such pithy proverbs represent not an application, but a negation, 


At p. 217 8. At pp. 210-211, 217-218 th 
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of law.”*” ‘The voice of the statesman ts discernible in the Chief 
tice’s view’? that the identification of national dangers. whethe 
ternal or internal, depends on the objectives of national policv. T 
objectives can be determined only by the Government or Parliat 
The courts, then, should accept the Government's or Parliament 
identification of national dangers. 


Latham C.J.’s statement of the problems of government in 
ttion to the vital matter of defence against external cr internal ener 
and of the difficulties created by the view taken by the majority of 
the Court, would be very hard to refute. Most students of gov: 





ment and governmental officers concerned witl he direction of 
national policy would undoubtedly sympathise with his attitude. It 
may not be without significance that before bemg appointed Chief 
Justice His Honour was Attorney-General in a Commonwealth Min- 


istry. 
The Internal Security Power 


\s I have already indicated, the attitude taken by the membe: 
of the Court to the internal security power proceeded along similar 


lines to that taken towards the defence power. The majority held 
that. just as Parliament could not arrogate to itself cr confer on the 
Executive conclusive power to determine the existence of the facts 
necessary to attract the operation of the defence power, so it could 
not do likewise in relation to the internal security power. Only Dixon 


J. and Fullagar J. referred to the question whether the internal sec 
power would expand in time of an actual or threatened outburst of 
internal violence in the same way as the defence power expands in 
time of actual or threatened war. Dixon J.*! would commit himself 
no further than to say that such conditions “might perhaps” justify 
legislation like the Communist Party Dissolution Act. Fullagar ]..* 
however, while admitting the elasticity of the power according to the 
domestic situation, was emphatic that it could not expand to an extent 
comparable with the “secondary aspect” of the defence power. 


Conclusion 


The Communist Party Dissolution Act marked a bold attempt 
by the Menzies Government to induce the High Court to adopt a 
deliberate policy of judicial restraint in relation to the defence and 
internal security powers, to accept Parliament's determination of 
national dangers which must be met by preventive measures. Lhe 
Chief Justice was prepared to adopt such a policy, but there can be 
no doubt that it would result in a considerable accretion to Commoen- 
wealth power and would thus be a further serious blow to the federal 
balance of power laid down in the Constitution. The fifty years’ 
history of the Federal Constitution has been a historv of gradual 
(sometimes sudden) growth in Commonwealth power relative to that 
of the States.4* But the majority of the Court were not prepared t 
further encourage this growth in this case. They were not prepared 





39. At p. 154. 
40. At p. 141. 
41. At p. 172. 
42. At p. 214. 
43. See K. H. Bailey, Fifty Years of the Australian Constitution, 25 A.L.J. 314. 
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dicate, in time of peace, any of the Court's established power 
to review legislation in the light of the Court’s own interpretation of 
the Constitution. It is probably unnecessary to say that the decision 
of the Court was in no sense a certificate of good conduct for the 
stralian Communist Party. The members of the majority were 
agreed that the situation envisaged by the preamble to the Act could 
be dealt with by the Federal Parliament, but not by the means adopted 
in the Act. 


Dixon J.** concluded his judgment by saying: “This conclusion 
may be thought to bear out Dicey’s well-known statement that Fed- 
eral Government means weak government, Dicey Law of the Consti- 


tution (2nd ed.), p. 157: (9th ed.), p. 171°. But he went on to say: 





t 


3ut it is necessary to remember that we are not here concerned with 
the extent to which the defence power allows of the suppression of 
‘finite conduct as distinguished from definite people and of the 
dssolution of bodies offending against definite prohibitions or failing 
to conform to definite requirements as distinguished from bodies made 
definite by the identification of the legislature or of the Executive.” 


Nevertheless, in spite of this reminder, the decision in the Australian 
Conimunist Party v. The Commonwealth suggests that the Federal 
Parliament will have a recky legal road to travel in enacting measures 


designed to prepare the country for the contingency of war. It must 
always submit to the High Court’s view of the nature and degree 
cf the dangers threatening the country, and to the High Court’s view 

ight reasonably be considered capable of meeting 
its assessment of those dangers. ‘The Court has always said, as the 
members of the majority in this case said, that it is not concerned 
with matters of policy in the sense of whether any particular measure 
will in fact assist in the defence of the Commonwealth. But of course 
the Court, on the view taken by the majority in this case, is con- 
cerned with matters of policy in another sense. The question whether 
any measure might reasonably be considered capable of aiding defence 
clearly depends, fundamentally, on matters of policy. A  judge’s 
basic views on the function of government, on the nature of war, 
and on.the nature of war organisation—all matters on which there ts 
scope for considerable difference of opinion—must necessarily affect 
his decision. What will the Court say, for example, of such general 


1 
ynat measures 


control legislation. designed ostensibly to lay a sound economic foun- 
dation on which to fight a war, as the Defence Preparations Act 1951? 
What will it say of such develonmental projects, designed ostensibly 
to strengthen the country’s defences. as the Snowy Mountains Hydro- 
Electric Scheme, established by the Snowy Mountains Hydro-Flectric 
Power Act 1949? No Government can be sure of the answer.* 


ROSS ANDERSON. 


$4. At p.179 
it may be*of interest to note that on a refer jum submitted to the electors by the Federal Govern 
nent under s. 128 of the Constitution on 22 September, 1951, a proposal to amend the Constitution 
by conferring on the Federal Parliament power to make lows with respect to communism and to 


pass a law in the terms of the Communist Party Dissolution Act 1950 was rejected by a narrow 
najority of all electors and bv a majority of electors in three States, New South Wales, Victoria, and 
South Australia 











LEGAL LANDMARKS OF 1950 


The year 1950 saw no diminution in the number of important 
judicial decisions involving clarification or extension of the law. This 
is particularly true of the constitutional field in which the Federal 
Constitution came in for its usual quota of interpretation at the hands 
of the High Court and the Privy Council. Once again there was 
a vitally important decision on the application of section 92. Land- 
marks in the constitutional field, however, were not limited to the 
Federal Constitution. There were also a number of outstanding 
decisions on the law governing the exercise of administrative powers 
of one kind or another. These decisions illustrate the growing im- 
portance of administrative law. Although this branch of the law 
covers a vast and heterogeneous collection of principles and institu- 
tions, the decisions of the higher courts are moving towards a greater 
systematisation. 

In the realm of private law, many cases are noted in those two 
important branches of the law which are still at a stage of rapid 
development, tort (especially negligence) and private international 
law (especially in the field of family law). The law relating to charit- 
able trusts and the duties of trustees has again received further defini- 
tion. And the courts have been much concerned with the law of land- 
lord and tenant, particularly with the effect of such special legisla- 
tion affording protection to tenants as the Queensland Landlord and 


Tenant Acts. 


CONSTITUTIONAL AND ADMINISTRATIVE LAW 
Inter Se Questions 


The tendency of the Privy Council to give a broad interpreta- 
ttion to the concept of questions “as to the limits inter se of the Con- 
stitutional powers of the Commonwealth and those of any State or 
States,! which was observed in its judgment in the Banking Case.* 
was also manifested in Nelungaloo Pty. Ltd. v. The, Commonwealth.* 
The Privy Council there held that any question as to the extent of 
any of the Commonwealth legislative powers which are concurrent 
with State powers is an inter se question. The Judicial Committee 
went on to hold that the question whether a Federal law authorising 
compulsory acquisition of property provided for “just terms” of com- 
pensation as required by s.51 (xxxi) of the Constitution was also an 
inter se question. It treated “acquisition on just terms” as a compo- 
site legislative power for this purpose, and rejected the argument 
that the requirement of just terms was a mere prohibition cn the 
Commonwealth power, the interpretation of which could not affect 
State powers in any way. 


In certain resnects. however, the Privy Council’s judgment in 
this case is unsatisfactory. In the course of its judgment the Board 
said:* “The appellant’s argument that no inter se question 4rises 


1. Constitution s. 74. 

2. The Commonwealth v. Bank of N.S.W. (1950) A.C. 235; 79 C.L.R. 497; reviewed in 1 U.Q.L.J. No. 2, 
Dp. 67. 

3. (1951] A.C. 34; 81 C.L.R. 144; (1950) A.L.R. 663. 


$. [1951] A.C. at 50-51; 81 C.L.R. at 157. 
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unless a decision that the impugned exercise of a Commonwealth 
power was valid would result either in the annihilation of a State 
power or in the subordination of a State power, by virtue of s.199 
of the Constitution, to the impugned enactment, is inconsistent with 
the ratio decidendi of Jones v. Commonwealth Court of Conciliation 
and Arbitration.® ‘Their Lordships in that case refused to consider 
what the power of the State was, because that was itself a question 
for the High Court, and because the question whether the powers 
of the State would be impaired was not the test.” ‘The only test 
suggested by the Board was the extremely obscure and elusive one 
adopted by its predecessor in Jones’ Case (which raised a question as 
to the extent of Commonwealth power under s.51 (xxxv)), that an 
inter se question is raised when the question is whether “the frontier 
of the Commonwealth power reaches into the State.” 


It is difficult to understand why the question whether State 
powers are affected by a decision on the extent of a Commonwealth 
power should be an irrelevant consideration in determining whether 
the decision involves an inter se question. A decision on an inter se 
question is one which lays down a dividing line between Common- 
wealth and State powers (or between the powers of two or more 
States). So in setting a limit to Commonwealth power it necessarily 
sets a limit to State power. Thus an inter se question is raised when- 
ever a court is faced with choosing between different interpretations 
of a provision in the Constitution where one interpretation would 
make Commonwealth power relatively smaller and State power cor- 
respondingly larger while another interpretation would make Com- 
monwealth power relatively larger and State power correspondingly 
smaller. Where it is a Commonwealth power which is under con- 
sideration, unless the choice between the interpretations submitted to 
the court involves such a relative increase or decrease in State power, 
it is not an inter se question. ‘hat. indeed, was the interpretation 
given to Jones’ Case by Dixon J. in Australian National Airways Pty. 
Ltd. v. The Commonwealth (Neo. 2).8 I+ would seem that what the 
Privy Council meant in the Nelungaloo Case was simply that for an 
inter se question to be raised there need not be any actual conflict 
between presently exercised State and Commonwealth nowers—poter- 
tial conflict would be enough. This would appear to follow from The'r 


Lordships’ approving reference to Dixon J.’s interpretation of Jones’ 
Case. 


However, it is submitted that Their Lordships’ failure to state 
the test of an inter se question clearly led them into error in an im- 
portant obiter dictum. After saying that no inter se question could 
arise under s.92 (of which there is no doubt), they went on to say:* 
“Equally, when a power is declared to be exclusively vested in the 
Commonwealth no question can arise as to the limits inter se of the 
powers of the Commonwealth and those of any State.” In support 
of this they cited Dixon J. in Ex parte Nelson (No. 2)8 


It is submitted that this dictum is wrong, and that Dixon J.’s 
reasoning in the case cited does not support the pronosition. The 
question at issue in Ex parte Nelson (No. 2) was simply whether 
5. [1917] A.C. 528; 24 C.L.R. 396. 

6. (1946) 71 C.L.R. 115, 122-123. 


7. (1951) A.C. at 48: 81 C.1..R. at 154. 
8. (1929) 42 C.L.R. 258 272. 
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section 92 raised an inter se question. Dixon J. dealt with a1 2 
ment that s.92 (understood. as it was then, as directed only to the 
States) in conjunction with s.51 (1) gave the Commonwealtl 

power to legislate with respect to freedom of interstate trade, that 
therefore s.92 tixed a dividing line between the exclusive power of 
the Commonwealth and the power of the States, and that therefore 


its interpretation involved an inter se-question. In rejecting this 


rgument Dixon J. did not do so on the ground that a question as 
the limits of an exclusive Commonwealth power could not raise an 
inter se, question, but on the ground that the limits of Commonwealth 


power in relation to freedom of interstate trade were determined 
not by s.92 which conferred no power), but by section 51(7) 
Hence a question involving the interpretation of s.92 alone had noth- 
ing to do with the dividing line between Commonwealth and State 


powers.” 


The reason why a question as to the extent of a concurrent legis- 
lative power of the Commonwealth is an iter se question is that 
s.109 has the effect of making the Commonwealth power prevail over 
the State power, and so a determination of the limits of the Common- 


wealth power also determines the limits of State exclusive power 
But s.109 applies not only in relation to concurrent Commonwealth 
powers but to a// Commonwealth legislative powers. So a determina- 
tion of the limits of an exclusive Commonwealth power will also at 
the same time determine the limits of State exclusive powers if, tn 


ith 
accordance with the usual test, it involves a choice between different 
interpretations of the power the selection of one of which will make 


State powers wider than they would be if another was selected. Surely 
it must be said, for example, that Parton v. The Milk Board." where 
the High Court decided that a levy en milk distributors for +! 

purpose of financing the Victorian Milk Beard was an excise aiid 
therefore ultra vires of the State Parliament, involved a question as 
to the limits inter se of the constitutional powers of Victoria and those 
of the Commonwealth, although it was a question of irterpretation 
of the Commonwealth’s exclusive power to impose excise duties. This 
was, in fact, the view taken cf exclusive Commonwealth powers by 
the High Court in Pirrie 7. McFarlane." 

Freedom of Interstate |Trade and Commerce 


It seems impossible for any year to pass without an important 
judgment on the application of the injunction of s.92 that trade, com- 
merce and intercourse among the States shall be absolutely free, and 
1950 was no exception. In McCarter v. Brodie’ the High Court was 
called upon to review, in the light of the Privy Council’s judgment in 
the Banking Case.* that group of cases known as the Transport 
Cases.!4 in which the High Court had upheld State legislation aimed 
at controlling, regulating, and co-ordinating road transport by re- 
quiring persons engaged in that occupation to obtain licenses of vari- 
ous kinds. The particular legislation which was challenged in 


9, See 42 C.L.R t27i-26 

10. (1949) 80 C.L.R. 229; reviewed in 1 U.O.L.J. No. 2 p. 68. 

11 1925) 36 C.L.R. 170, esp. at 179-180, 191-102 

12. 80 C.L.R. 432 1950) A.L.R. 385 

13. The Commonweait Bank of N.S.W 1950) A.C. 235; 79 C.L.R. 497: reviewed 1 U:O.L.]. Ne: 2, 
p. 65. 

14. E.g. Willard v. Ra 1933) 48 C.L.R. 316; R. v. Vézzard (1933) 50 C.L.R. 30; O. Gilpin Lid. v 
Commissioner for Road Transport and Tramiuva NSW 1935) 52 C.L.R. 180: Riverina Transport 


Pty. Ltd. v. Victoria (1937) 57 CLLR. 327 
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sport Regulation Act 133 (Vic.) 
rina Trans pe rt Case. and whic! 





ositions in relation to s.92: reg tion of trade. comme! 

( tercourse among the Sta 1 tible th its absolute free- 
(I 9? is violated o1 hi legislative or executi\ t 

t i 1¢ such trade mmerce ind intercourse direct! 
nmediately as distinct fron ‘ating some indirect or consequen- 

1¢ liment which may fairly be regarded as remote.” "EI el 
ps went on to approve of a distinction drawn by Latham C.]. 

tain earlier cases between laws “directed against” or prohibitor 


state trade, commerce, or intercourse (which are invalid), an 


vs regulatory of the manner in which itt is conducted (which 
} 
While admitting that all reg tion must involve individual pro- 
n, Latl C.J. in McCarte . Brodie maintained the disti 
ween | bition and regulation without being at © advance 
a a Fry ft a 
( IpTul Quide ASS1iVINY i iW is one ne otner: 


\ < 
“The Banking Case has, in my opinion. finally decided that law 
lirectly operating upon persons engaging in inter-State trade and com- 
merce are not infringements of s.92 if they are what can fairly be 


1] } 


d as ‘regulation’. If, however, they are laws which direct! 
dea! with the subject matter of trade and commerce and exceed regu- 
lation and pass into prohibition they are invalid.”'® The cenfusion 


involved in this distinction and in the other distinctions propound 
by the Privy Council in the Banking Case is reflected in the remark- 
ble lack of agreement among the four judges who formed the maioritv 
10 the reasons which led them to the same ultimate decision. 
MeTiernan J. and Williams J. both. like the Chief Justice, regarded 
the Act as essentially regulatory. but whereas McTiernan TJ. held 
that any restrictions on interstate trade resulting from it were “indir 
nd consequential.” Williams |. held that they were direct restrictior 
Williams J. placed considerable emphasis on the fact that the roads 
vere facilities rrovided bv the State and that therefore the State was 
entitled to regulate the use of those facilities by placing limits and 
onditions on neople using them. Webb J. agreed with Williams Tf. 
thet the Act directly restricted interstate trade. but did not favout 
Williams J.’s argument based on State ownership of the roads. Since 
ther were dedicated to public use, he could not see that s.92 should 
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cperate in any different fashion with regard to them from its opera- 
tion in other spheres. He admitted that he found difficulty in regard- 
ing the Act as regulatory rather than prohibitive, but held it valid 
simply on the authority of the earlier Transport Cases which he re- 
garded as not affected by the Banking Case judgment. 


Dixon J. stood by his dissents in the earlier Transport Cases and 
regarded his attitude as confirmed by the Banking Case with its 
emphasis on the freedom of the individual. He said that from the 
point of view of the individual transport operator who was refused a 
license at the legally uncontrollable discretion of a governmental auth- 
ority, the Act could not be called merely regulatory. There can be 
little doubt that this is a much more logical argument from the judg- 
ment in the Banking Case and the interpretation there given of s.92 
as a guarantee of individual freedom. There is still, however, the 
difficulty of deciding just how far this argument should be pressed, 
seeing that it is admitted that interstate trade, commerce, and inter- 
course cannot be free from all law or regulation. it was left to Ful- 
lagar J. to answer this question in a very powerful dissenting judgment 
in which Dixon J. concurred. Fullagar J. would hold valid only 
those regulatory laws which could not “fairly” be said to impose a 
burden on a trader or deter him from trading. The test of validity, 
then, would be essentially a practical or empirical one, not an abstractly 
lcgical one: what would ordinarily be regarded as reasonable that the 
trader or traveller should undertake or submit to? For example, 
ordinary traffic laws are valid; a bridge toll is valid, provided it is a 
reasonable charge. This test would, of course, depend upon the 
judge’s conception of the prevailing ideas of the function of govern- 
ment in its relation to the individual. This test of “reasonableness,” 
however, was emphatically rejected by Latham C.J., and since it was 
not supported by any of the other members joining in the majority 
decision, it cannot be regarded as a proper test. 


Fullagar J. astutely and vividly uncovered one serious defect 
in the majority decision in this case and other cases upholding laws 
empowering governmental authorities to exclude individuals from 
interstate trade at their absolute discretion, albeit within the frame- 
work of a general “regulatory” Act: “.... one of its [transport legisla- 
tion’s] supposed advantages is that the discretion to withhold licenses 
can be used to protect the trade of one State at the expense of an- 
other. It is, for example, obviously within the sphere of practical 
politics that it should be thought in Melbourne that Cootamundra 
ought to drink Victorian beer and not South Australian beer. The 
protection of the industries of one State against those of another State 
was, of course. one of the primary things which s.92 was designed to 
prevent, but, if the legislation now in question is valid, effect can 
easily be given to such an opinion without anybody knowing 
thing about it.”!7 It is quite true that exclusive State economic 
nationalism was precisely what s.92, in conjunction with the exclu- 
sive power of the Commonwealth over customs, excise, and bounties, 
was designed to prevent. And as Fullagar J. points out, it is quite 
conceivable that a State may use a discretionary power, ostensibly 


17. 80 C.L.R. at 499 
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designed for such a laudable purpose as the elimination of uneconomic 
competition in transport or marketing, or the protection of health 
and food standards, for the purpose of promoting its industrial in- 
terests at the expense of those of another State. 


In spite of the various differences of opinion exhibited by the 
members of the High Court in McCarter v. Brodie, the Privy Council 
refused the appellant leave to appeal from the decision. The decision, 
therefore, whatever its true ratio decidendi is, would seem finally 
to establish the validity of transport regulation by the methods use 
in the Victorian Act, methods which are probably common to trans- 
port regulation in other States. It remains to be seen, however, 
what relevance the decision will have in the difficult question of the 


validity of general regulatory legislation in other spheres, particularly 


in that of marketing. 


Delegated Legislation. Relevance of Motives of Legislative Body in 
considering Validity 


In the Vegetable Seeds Case'® there was unanimous agreement 
by the members of the High Court that the motives of a governmental 
authority in performing an executive or administrative act, apparently 
intra vtres, were examinable for the purpose of ascertaining whether 
the act was performed bona fide for the purpose for which the power 
to perform it was conferred. But there was a difference of opinion 
as to whether the same considerations were applicable to Jegislative 
acts. Latham C.J.!° and Williams J.°° were of the opinion that the 
motives of a legislative authority were no concern of the courts. Starke 
J.2! and Dixon J.,2* however, took the contrary view so far as subord- 
inate legislative authorities other than the King or the King’s repre- 
sentative were concerned, holding that there was no distinction be- 
tween the tests applicable to determine the validity of legislative 
acts and executive acts. Rich J.** expressed no concluded opinion 
but inclined strongly to the view of Starke J. and Dixon J. 


These doubts have now been set at rest by the decision of the 
High Court, in which Latham C.J. participated, in Brownells Ltd. 
Ironmongers’ Wages Board.2* The question before the Court was the 
validity of a Tasmanian Wages Board determination that the hours 
of work for employees in certain types of shops should be from 8 a.m. 
to 5.45 p.m. daily, and that payment should be made for overtime 
work at the rate of time and a half, with a minimum overtime pay- 
ment per day of 1/6 per hour or 10/- whichever gave the higher 
amount. The Board had statutory powers of determining, inter alia, 
minimum wage rates, hours of work, and overtime rates: 7.e. a legis- 
lative function. On the face of it, the particular determination in 
question appeared to be within the Board’s powers. It was held, 
however, that the Board’s powers must be exercised bona fide for the 
purpose for which they were conferred, that purpose to be found 
from the terms of the legislative instrument conferring the powers. 


1%. Arthur Yates & Co. Pty. Ltd. v. Vegetable Seeds Committee (1945) 72 C.L.R. 37. 
19. 72 C.L.R. at 64 

20. 72 C.L.R. at 53 

Si. Ze CL... at 77 

92. 72 C.L.R. at 81-83. 

23. 72 C.1..R. at FS. 

24. 81: CLLR, 108; 11950) ALL.R, 205 
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Under the Tasmanian Shops Act shops were permitted to remain open 

to but not after 6 p.m. So if a shopkeeper who employed per- 
sons affected by the Wages Board determination wished to continue 
to keep his shop open for business until 6 p.m. he would have to pay 
an extra 10/- per day to each employee for the 15 minutes after 
9.45 p.m. The High Court held that in these circumstances the 
minimum overtime payment fixed by the Board could not be regarded 
as a genuine provision for overtime payment, and that the clear pur- 


pose of the Board was to cause shops to close at 5.45 p.m. This 

mounted to an attempt to regulate hours of trading by employers 

s distinct from hours of working by employees and so was outside 

the purposes of the Board’s powers. ‘lhe clause relating to overtime 
therefore held to be ultra vires. 


The assimilation of the tests of the validity of subordinate legis- 








n to those \ y of administrative action is to be wel- 
omed. In the complex governmental machinery of today it is in- 
reasingly difficult to distinguish legislative and executive functions, 


egislatures generally make no clear distinction in conferring 
vers on subordinate agencies. It is only proper and convenient, 

that the same tests should be applied whatever the true nature 
he act which is challenged. 


( fivorarit to Ouas} Decisions tor Errors not voimne to Jur al 

in portant - judgment on the scope of the writ of certiorarl 
iven by the King’s Bench Divisional Court, presided over by 
Goddard C.J.. in R. v. Northumberland Compensation Apreal 
Tribunal, ex parte Shazv.2* Vhe normal function of the writ of certiorart 


sare 
as 


Lord 


to enable a superior court to quash the decisions of inferior courts 
and administrative tribunals when there is no provision for an ordin- 
ary appeal to the superior court and it can be shown that the inferior 
tribunal has exceeded the limits of its jurisdiction or has failed to 
observe certain basic notions of “natural justice.” It has been com- 


monly said that the writ is not available for the purpose of correcting 
c c ] 


errors of fact or law made by the inferior tibunal in the course of 


exercising its jurisdiction provided that it stays within the limits of 
that jurisdiction, and the Court of Appeal so held in Racecourse Bet- 
ting Control Board «7.’Secretary of State for Air.*® After tracing the 


history of certiorari and referring to the speeches of Lord Cairns L.C. 
and Lord Penzance in Walsall Overseers v. London and North-Western 
Rly. Co.2" and the judgment of the Privy Council in R. v7. Nat Bell 
Liquors Ltd.,?* neither of which cases was cited to the Court of Appeal 
in the Racecourse Betting Control Board’s Case, Lord Goddard C.J. 
came to the conclusion that the Court of Appeal’s decision in that 
case was wrong and should not be followed. He held that certiorart 
was and always had been available for the purpose of correcting errors 
made by inferior tribunals acting within the limits of their jurisdic- 
tion, provided that the errors were apparent on the face of the orders 
of the tribunals or of the record of their proceedings as they were 
brought before the superior court for review. 
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lf. then, the decision of an inferior tribunal may be quashed on 

the ground that some error of fact or law made bv it is apparent on 
the tace of the record, what constitutes the “record” for this | ose! 


Pur} 


An inferior tribunal subject to certiorari need not, be, and in fact is 
not usually, a “court of record” in the true sense of that term. Does 
everything which the tribunal says in the course of giving its decision 
become part of the record? Lord Goddard pointed out that bef 


the Summary Jurisdiction Act 1848, all proceedings before just 


had to de recorded in great detail, with the result that On an alt plica- 
tion for certiorari all those matters were brought before the Court 


of King’s Bench and almost the whoie proceedings were subjected to 


close scrutiny. The 1848 Act, however, greatly simplified the record 
and introduced simple, brief forms of convictic ns. with the result that 
the scope of certiorari was considerably reduced. Similar provisicns 
were introduced in Queensland by the Justices Act of 1886 ss. 150-153. 
R.v. Nat Bell Liquors Ltd. is authority for the proposition that 
statutory requirement that the evidence be taken down in full in 
form of written depositions does not make the evidence part of 1] 








record if there is a statutory short form of conviction which omits 
the evidence. 

In R. v. Northumberland Compensation Appeal Tribunal, ex parte 
Shaw, tl 


ie tribunal, in assessing the compensation payable to a | 
pital board officer who lost his job 


t 


as a result of the nationalisation 
of the hospitals, set its decision out in a document which contained 


the findings of fact on which its calculations were based, the calcul 








tions themselves, and finally the amount of compensation determined 
The Divisional Court held that the finding of the period of servic 
en which the compensation was based disclosed that the tribunal had 
misconstrued the regulations under which the compensation was pay- 
able, resulting in a wrong determination, which was accerdingly 
quashed. 

It is necessary to compare this decision with that of the Suprem: 
Court of Queensland (Full Court) in R. v7. Southern Division Railx 


4 


Appeal Board, ex parte Norman.~* ‘The Railway Appeal Board s 

cut the reasons for its decision in a written document, which, it was 
argued, disclosed an error of law (not going to jurisdiction). The 
Supreme Court, after considering both the Walsall Overseers’ Case 
and R. v7. Nat Bell Liquors Ltd., held that nevertheless certiorar 


should not be issued on that ground. Henchman J., while admitting 
that certiorari would le in respect of an error apparent on the face 
of the proceedings, gave as his reason for refusing it in this case that 
the Railways Acts required only the actual decision of the Board to 
be recorded, and that the mere fact that the Board chose to attach 
its reasons to its order did not make those reasons part of the record. 
The reasons given by FE. A. Douglas J. (with whom Macrossan S.P.]J. 
agreed) for refusing certiorart were not so clear. He seemed to regard 
Lord Cairns’ remarks in the Welsall Overseers’ Case as applyirg only 
to the case where the record disclosed an entire absence of evidence 
on which the inferior tribunal could reach its decision, and remarked 
that there was no provision in this case requiring the record of the 
Board’s decisions to set out the evidence on which they purperted to 


2. lose K.Od, 10; 24 O.F.PLR. i 
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be based. (It seems clear that Lord Cairns’ remarks were not so 
limited, but applied generally to all cases where some error was dis- 
closed on the record.) E. A. Douglas J. went on to hold that an 
error of law shown in the written reasons for the Board’s order was 
not ground for issuing certiorari because the error was in respect of 
a matter which was within the Board’s jurisdiction. ‘This is an am- 
biguous statement which may mean that in E. A. Douglas J.’s view 
errors disclosed by the record cannot be ground for certiorari unless 
they result in a wrongful assumption of jurisdiction or they consist 
in an entire absence of evidence to support the decision; or it may 
nean that, like Henchman J., E. A. Douglas J. did not regard the 
Board’s written reasons as part of. the record, and therefore as irrele- 
vant on an application for certiorari unless they disclosed a wrongful 
assumption of jurisdiction. 


In spite of the general similarity between the facts of this case 
and those of R. v. Northumberland Compensation Appeal Tribunal, 
they are probably distinguishable on the ground that the Railways 
Acts, like the Justices Acts, contemplated the recording of the actual 
order of the tribunal only, so that any reasons given are extraneous 
to the record (like the written evidence in R. v. Nat Bell Liquors 


Ltd.), while the regulations governing the Compensation Appeal Tri- 
bunal do not appear to have provided for any particular form of 
record at all. It is to be noted that the English Tribunal ran its 
reasons and its decision together so that in a physical sense they 
comprised a unity, while the Queensland Board clearly separated its 
reasons from its formal order. Another possible ground of distinction 
between the two cases is that in the Queensland case there was an 
express statutory provision that decisions of the Board should be 
final, while there does not appear to have been any such provision 
in the English case (though, of course, no provision was made for any 
appeal). There is, however, nothing in Lord Goddard’s judgment. or 
in the judgments in the Walsall Overseers’ Case or R. v. Nat Bell 
Liquors Ltd. to suggest that such a formula would limit the applica- 
bility of certiorari in any way. 


There are no doubt numerous administrative tribunals in 
Queensland to which the principles of R. v. Northumberland Com- 
pensation Appeal Tribunal (as distinct from those of R. v. Southern 
Division Railway Appeal Board) are applicable. The case therefore 
serves as a reminder that the scope of certiorari is wider than is often 
supposed. Lord Goddard saw those principles as securing an advant- 
age to inferior tribunals, in that where in the course of exercising 
their jurisdiction they have difficult statutes or regulations to con- 
strue, they can obtain the guidance of a superior court by attaching 
their reasons to their decisions. However, human nature being what 
it is, it seems more likely that if inferior tribunals feel that one result 
of ther giving reasens for their decisions will be that they may be 
quashed by a superior court, they may refrain from giving reasons 


at all, which would be a retrograde step. 
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Certiorart.. When is an Official under a Duty to Act Judicially? 
Another important decision on the applicability of certiorari is 
that of the Privy Council in Nakkuda Ali v. Jayaratne.®® On the 
nature of the authorities whose decisions were reviewable on certiorari, 
the Privy Council first of all laid down the general proposition that 
the only relevant criterion by English law is not the general status 
of the person or body of persons by whom the impugned decision is 
made but the nature of the process by which he or they are empowered 
to arrive at their decision. When it is a judicial process or a process 
analogous to the judicial, certiorari can be granted.”*! In this propo- 
sition would seem to lie the answer to judicial doubts which have 
been raised from time to time* as to the applicability of certiorari to 
the decisions of industrial arbitration tribunals in the exercise of their 
arbitral functions. Just as certiorari may lie in respect of the deci- 
sions of an authority whose functions are primarily executive if it is 
required to reach those decisions by the use of a judicial process, so 
it may lie in respect of the awards of an industrial arbitration tribunal 


which are legislative in character because they are made through the 
medium of a judicial process. 


The particular question before the Privy Council was whether a 


superior court could quash on certiorari the decision of the Controller 


of Textiles in Ceylon to cancel a person’s textile license under statutory 


regulations empowering him to do so “where the Controller has 
reasonable grounds to believe that any dealer is unfit to be allowed 
to continue as a dealer.” Their Lordships held that it could not. In 
holding that the Controller’s decision was a purely executive one, 
Their Lordships pointed out that the regulations laid down no pro- 
cedure which could be said to be analogous to that of a judicial body, 
such as the giving of notice to the dealer concerned, or the holding 
of an enquiry, or for appeal from the Controller’s decision. "They 
emphasised that it was not sufficient that an authority had power to 
determine questions affecting the rights of subjects. 

This decision and the reasons given by the Privy Council suggest 
that executive authorities are now to be regarded as being somewhat 
freer from the control of the courts—in particular, so far as concerns 
those basic principles of “natural justice” which are enforceable by 
certiorari—than they have been in the past. It has often been held, 
e.g. by Williams J. as recently as 1949 in Election Importing Co. 
Pry. Ltd. Courtice** adopting a statement by Jordan C.J. in Re 
Gosling,34 “that a person is prima facie subject to a duty to act 
judicially in performing a statutory duty or exercising a statutory 
power if the performance or exercise will impose a new legal liability 
on another person or will interfere with the legal rights of another 
person with respect to some particular matter or matters. The exer- 
cise of a power to revoke a licence and thereby abrogate a legal right 
to which the licensee was previously entitled falls within this prin- 


ciple.” In the particular case Williams J. found that the presumption 


of a duty to act judicially (in the cancellation of an import license 


lol) A. 66 
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by the Minister for Trade and Customs) was rebutted by the high 
governmental nature of the power to control imports which in many 
cases would make it inadvisable in the public interest for the Min- 
ister to disclose the facts on which his decision was based. It follows 
from the judgment in Nakkuda Ali v. Jayaratne, however. that there 
is no such general presumption of a duty to act judicially in such 
cases, and that the relationship of the power to the general functions 
of government is irrelevant. ‘This may be regarded by some as a 
retrograde step, but one which will no doubt be welcomed by admin- 
istrators. . 


The Privy Council, while holding that certiorari was not applic- 
able to the Controller of Textiles. did not go to the other extreme 
and hold that his decisions were entirely uncontrollable by the courts. 
The Controller’s power to cancel a license when he had “reasonable 
grounds” for believing that the dealer was unfit was interpreted as 
meaning that the Controller must in fact have reasonable grounds 
for his belief. The question of reasonableness was therefore examin- 
able by a court in a suit for an injunction or other appropriate pro- 
cess. In giving this interpretation of the power the Privy Council 
«wdministered a strong corrective to generalisations which have been 
made from the decision of the House of Lords in the famous case of 
Liversidge v7. Anderson2*® It was there held that in ordering the de- 
tention of a person without trial under the English war-time Defence 
(General) Regulation 18B, which authorised him to make such an 
order 1f he had “reasonable cause to believe” that the person was of 
hostile origin or associations, the Home Secretary merely had honestly 
to believe that he had such reasonable cause: 1.e. the :casonableness 
of his belief was not examinable by a court. ‘The Privy Council held 
that this was an exceptional case. depending on the peculiar nature 

d circumstances of the power. The normal interpretation of powers 
onferred ir terms that their exercise is conditional on “re nable 

se” or “re on ible vrounds”’ Or! t] S like. is as in the as¢ f the 
power under leciok te Nakada. ah o. Tavneaeal 


1! 7 at EB ae Pr “er. Tn prope? Purpose necd wr j Sole 
Purpose t ind Injunction. 

Where in eX ‘cutive power is exercisable lor a particular rpos¢ 
express or implied, its exercise for some unauthorised purpos« 
unlawful: Municipal Council of Sydney v. Campbell® In that case 
the unauthorised purpose was the sole purpose of the exercise of the 

wer. The High Court has now held, in Thompson v. Randwick 


] 
Corporation,*®* that the unauthorised purpose need not 


| he the sole 
purpose: the rcise of the power 1 still ultra vires if “such a purpose 
ubstantial purpose:in the sense that no attempt would have been 

ade” to exe! the powei if it had not been lesired to { | 
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Effect of Mistake in making Contract. Mistake of Law and Mistake 
of Fact. 


In certain circumstances a mistake made by one or both parties 
when entering into a contract will render the contract void or void- 
able. It has always been recognised, however, that for this result to 
follow the mistake must be one of fact, not one of law. But it is often 
dificult to distinguish between them, since most propositions of law 
depend on the existence of various facts. The Court of Appeal was 
faced with this difficulty in Solle v. Butcher3 


The defendant was the lessee under a long lease of a block of 
flats. The building, having been damaged by enemy action during 
the war, was repaired, and certain substantial alterations were made 
to it. The defendant sub-let one flat to the plaintiff for seven years. 
The parties (who were partners in an estate agency business) were 
satisfied that the effect of the alterations to the building was to turn 
it into a substantially new building and so to remove it from the 
operation of the Rent Restriction Acts, the defendant relying chiefly 
on the opinion of the plaintiff. If those Acts were applicable the 
maximum rent chargeable for the flat sub-let to the plaintiff would 
have been £140 per year. If they were not applicable the parties were 
at liberty to fix whatever rent they should agree upon, and they in 
fact agreed upon a rent of £250 a year. After some time the parties 
fell out with one another, and the plaintiff brought this action for a 
declaration that the Rent Restriction Acts were applicable to the flat 
and that therefore the maximum rent was £140 a year, and claiming 
recovery of the amount of rent he had already paid over and above 
rent at that rate. The defendant counter-claimed for rescission of 
the sub-lease on the gound of mutual mistake. The plaintiff's defence 
to this counter-claim was that the mistake which was made—as to 
the applicability of a statute—was a mistake of law. The importance 
of the matter to the defendant was that although he had a good case, 
on the basis of the alterations made to the flat, for applying to the 

ppropriate tribunal to have the standard rent increased to about 
£250 a year, the statute precluded him from making such an applica- 
tion during the currency of the sub-lease. 


The Court of Appeal held that the alterations made to the build- 
ing were not of such a substantial character as to change the identity 
of the flat in question for the purpose of the Rent Restriction Acts, 
and that therefore the plaintiff was not bound to pay more than £140 
a year rent. The Court held, however, by a majority (Bucknill L.J. 
and Denning L.J.) that the parties had made a mutual mistake (or 
what Cheshire and Fifoot* call a “common” mistake) as to the identity 
of the flat, and that this was a mistake of fact of a sufficiently funda- 
mental nature to sustain an order for rescission of the sub-lease. 
Jenkins L.J., who dissented, pointed out the difficulty involved in 
regarding the parties’ mistake as one of fact rather than of law. The 
parties were fully cognisant of all the facts relating to the physical 
changes made to the flat: their only mistake was in interpreting the 
relevant provisions of the Rent Restriction Acts, which, in Jenkins 
L.J.’s view, must be a mistake of law. As a matter of strict logic 
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$4. Law of Contract 





oe 


- 


ange Sy RR 


— 


Legal Landmarks of 1950 57 
it seems impossible to avoid this conclusion. It must be observed 
that the sympathies of the Court were entirely with the defendant, 
and perhaps the decision of the majority is to be regarded as another 
example of the aphorism that hard cases make bad law. However, 
there is other authority for confining the concept of mistake of law 
within relatively narrow limits, narrower than would be justified on 
the basis of a strict differentiation between fact and law, notably the 
decision of the House of Lords in Cooper v. Phibbs,® in which Lord 
Westbury made his widely quoted remarks on the maxim, ignorantia 
juris haud excusat: “. .. the word jus is used in the sense of denoting 
general law. The ordinary law of the country. But when the word 
jus is used in the sense of denoting a private right, that maxim has no 
application. Private right of ownership is a matter of fact; it may be 
the result also of matter of law; but if parties contract under a mutual 
mistake and misapprehension as to their relative and respective rights, 
the result is that the agreement is liable to be set aside as having pro- 
ceeded upon a common mistake.’® 


The circumstances in which a mistake made by one or both par- 
ties when entering into a contract will affect the validity of the con- 
tract at law or in equity is one of the most confused branches of the 
law. Bucknill L.J. was content simply to assert that the mistake 
made in this case was of such a kind as to justify equitable relief 
to the defendant. He did not indicate whether he regarded the con- 
tract as void ab initio or voidable only. Denning L.]., however, took 
the opportunity to review briefly the whole subject of mistake, and his 
judgment must be regarded as an important contribution to legal 
learning on the question, though, not unexpectedly, some of his views 
appear to be so unorthodox that it remains to be seen to what extent 
they will receive general approval. 

Denning L.J. drew a distinction between mistake as dealt with 
by the courts of common law and mistake as dealt with by courts of 
equity. It was only the courts of common law, he said, which re- 
garded mistake in certain circumstances as making a purported con- 
tract a nullity from the beginning. “Much of the difficulty which has 
attended this subject has arisen because, before the fusion of law and 
equity, the courts of common law, in order to do justice in the case 
in hand, extended this doctrine of mistake beyond its proper limits 
and held contracts to be void which were really only voidable, a pro- 
cess which was capable of being attended with much injustice to third 
persons who had bought goods or otherwise committed themselves on 
the faith that there was a contract. Since the fusion of law and equity 
there is no reason to continue this process, and it will be found that 
only those contracts are now held void where the mistake was such 
as to prevent the formation of any contract at all.” Accordingly, in 
his opinion, the contracts in Smith v. Hughes,’ Sowler v. Potter and 
Cundy v. Lindsay® were voidable only, not entirely void. 

Denning L.J.’s authority for regarding the common law prin- 
ciple as being severely restricted since the Judicature Act was Bell 

1867) L.R. 2 HLL, 149 
6. LR. 2 HAL. at 170. 
1871) L.R. 6 O.B. 597 
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down by the vendor, he will not be entitled to commission if the pro- 
spective purchaser makes his offer “subject to contract” or “subject 
to survey”, etc.: Graham & Scott (Southgate) Ltd. v. Oxlade,?® over- 
ruling Giddys v. Horsfall** and Bennett & Partners v. Millett ;?8 Dennis 
Reed Ltd. v. Goody;*° Bennett, Walden & Co. v. Wood.®® But if the 
vendor, on receipt of an unqualified offer from the person introduced 
by the agent, accepts the offer “subject to contract”, the prospective 
purchaser is nevertheless ready, willing, and able to buy and the agent 
is therefore entitled to his commission even if the vendor withdraws: 
Graham & Scott (Southgate) Ltd. v. Oxlade. 'The agent’s right to 
commission was expounded by Bucknill L. J. in Dennis Reed Ltd. v. 
Goody*® as follows: “The plaintiff’s claim to commission is not establi- 
shed merely by showing that the person whom they introduced was 
able and willing to purchase the property at any one particular 
moment of time: they must prove that he was ready, able and willing 
to purchase up to the time when either an enforceable contract for 
the purchase of the house is made between the parties, or, alterna- 
tively, up to the time when the vendor refuses to enter into such a 
contract on terms on which the purchaser is willing to purchase and 
the vendor was at one time willing to sell.” 


Estate Agency. Proof that Purchaser Able to Buy. 


Whether an agent’s right to commission depends on the con- 
clusion of a binding contract or on the mere introduction of a prospec- 
tive purchaser, in order to recover his commission he must satisfy 
the court that the purchaser was able, financially and otherwise, to 
complete the purchase. In Hill v. Davidson*® the Full Court held 
that the execution of a binding contract was not conclusive of the 
purchaser’s ability to complete. In that case a contract had been 
made under which the purchase price was payable by instalments 
over a period of years. A deposit of £100 was paid, but no further 
payments were made by the furchaser. It was held that the agent 
had failed to discharge the onus of proving that the purchaser was 
able, when the contract was made, to find the necessary money to 
perform his obligations. 


This decision was in accord with the judgment of the Full Court 
in Pettigrew v. Klumpp** but is at variance with the decision of the 
Victorian Full Court in Scott v. Willmore, to which no reference 
was made in the Queensland case. In the Victorian case it was held 
that the vendor, by entering into a contract with the buyer produced 
by the agent, must be deemed to be satisfied with the buyer’s ability 
to pay, and to accept the introduction of that buyer as performance 
of the agent’s obligation. The Queensland court followed the deci- 
sion of the Court of Appeal in James v. Smith ® but the Victorian 


26. [1950] 2 K.B. 257. 
27. [1947] 1 All E.R. 460. 
. [1949] 1 K.B. 362 

29. [1950] 2 K.B. 277. 
1950) 2 All E.R. 134. 
[1950] 2 K.B. at 265. 
(1950] 2 K.B. 277, 283. 
1950] St.R.Qd. 31. 

34. [1942] St.R.Qd. 131. 
{1949] V.L.R. 113. 

36. [1931] 2 K.B. 317. 
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court refused to follow that case on the ground that it could no longer 
stand in the face of Luxor (Eastbourne) Ltd. v. Cooper3™ It is to 
be observed that Denning L.J. in Dennis Reed Ltd. v. Goody*® treated 
James v. Smith as still authoritative. 


R.A. 


CRIMINAL LAW 
Bail. 


__ Principles governing admission to bail were considered by the 
Supreme Court in the cases of R. v. Snow [1950] St.R.Qd. 1 and R. 
v. Lythgoe [1950] St.R.Qd. 5. 


In Snow’s Case, Philp J. had to consider an application made by 
motion to the Supreme Court for the granting of bail where the 
applicant was on remand on a charge of breaking and entering a store 
with intent to commit a crime therein. The only deposition then 
taken was that of the police officer who had given formal evidence of 
arrest. ‘The Stipendiary Magistrate in remanding Snow for one week 
had refused an application for bail. Philp J. held that he had power, 
under Section 555 of the Criminal Code, to grant bail in the cir- 
cumstances but he pointed out that in exercising his discretion he 
Was In no sense sitting on appeal from the decision of the Stipendiary 
Magistrate. In refusing the application His Honour stated that in 
his opinion the Supreme Court should exercise its power to grant 
bail, to a person under remand, only in unusual circumstances. His 
Honour cited a passage from the judgment of Russell L.C.J. in R. v. 
Spilsbury [1898] 2 Q.B. 615 at p. 622, as being a proper exposition 
of the general law. 


__ In Lythgoe’s Case, Mansfield S.P.J. restated the general prin- 
ciples applicable in the granting of bail after an accused person has 
been committed for trial. The applicant had been committed for trial 
on a charge of wilfully murdering his wife. After referring to the 
fact that the object of bail is to secure, by a pecuniary penalty, the 
appearance of the prisoner at the trial, His Honour summarised the 
three main tests of the probability of the prisoner appearing at his 
trial as being (a) the nature of the crime charged; (b) the probabil- 
ity of a conviction; (c) the severity of the punishment which may 
be imposed. He then pointed out that in murder cases the prisoner 
will generally be refused bail except in rare cases where exceptional 
circumstances are shown to exist. Vide Halsbury’s Laws of England 
2nd ed. vol. 9 p. 121. His Honour also stated that “other circum- 
stances which are relevant to consider in appropriate cases, but which 
do not outweigh the general principles enunciated, include (a) the 
prisoner’s property; (b) the state of his family; (c) his character and 
antecedents; (d) the state of his health; (e) in rare cases the state of 
his business; (f) the probability of his tampering with Crown wit- 
nesses; (g) the fact that the Crown does or does not oppose the appli- 
cation; (h) the fact that the accused might be prejudiced in the pre- 
paration of his defence may have some weight but the case would 
be an exceptional one.” After considering the evidence as disclosed 
in the depositions, His Honour refused the application. 


37. [19411 A.C. 108. 
38. [1950] 2 K.B. 277, 284, 285. 
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Bona fide Claim of Right. 


The distinction between the two concepts of the bona fide claim 
of right which ousts the jurisdiction of justices and the bona fide claim 
of right which may be a defence to a criminal or quasi-criminal charge 
was considered by the Full Court in the case of Clarkson v. Aspinall 
[1950] St.R.Qd. 79. The Court reviewed several earlier reported cases 
in which individual judges had expressed opinions which, as Macrossan 
C.J. said, “were not always vital to the decision of the Court.” The 
case under appeal arose from a prosecution under Section 445 of the 
Criminal Code for unlawfully using cattle. The Court (Macrossan 
C.J., Philp and Townley JJ.) unanimously held that the defence of a 
bona fide claim of right to property, which is provided for in Section 
22 of the Criminal Code, is a defence to a criminal or quasi-criminal 
charge and does not relate to a claim of title which would oust the 
jurisdiction of justices. The members of the Court, however, differed 
on the question whether under Section 445 of the Criminal Code, a 
bona fide claim of title ousted the jurisdiction of justices to determine 
the question of the ownership of the cattle concerned in the charge. 
Macrossan C.J. and Townley J. held that such a bona fide claim did 
not oust jurisdiction while Philp J. held that it did. However, in the 
circumstances of the particular case he held that no reasonable magis- 
trate could, on the evidence, hold that the claim was bona fide. An 
application to the High Court, for special leave to appeal, was unsuc- 
cessful. 


False Pretences 


In the case of Greene v. The King (1949) 79 C.L.R. 353, the 
High Court considered, upon an application for special leave to appeal, 
the question whether a false statement or a false representation implied 
from words or conduct as to the existence of a present intention in the 
mind of the person who makes the statement or representation can 
be a false pretence so as to justify a conviction for obtaining property 
by false pretences. Greene had been indicted under the provisions of 
Section 179 of the Crimes Act 1900-1946 (N.S.W.), that “on the 24th 
December 1946 he falsely pretended to Percival Thomson that he 
then intended and was in a position to supply and deliver to Thomson 
within a period then agreed upon certain venetian blinds by means 
of which false pretences he did then obtain from Thomson with 
intent to defraud a valuable security the property, of Thomson to wit 
a cheque for payment of the sum of £11.” 


The New South Wales Court of Criminal Appeal in dismissing 
Greene’s appeal had stated the law in the same manner as the Supreme 
Court of Western Australia in the case of R. v. Dah Ram (1901) 
3 W.A.L.R. 111, but the High Court by a majority (Latham C.]., 
Rich, Dixon and Webb JJ., McTiernan J. dissenting) held that that 
decision was wrong and that in relaticn to the offence of false pretences 
a representation of the existence of a present intention to perform a 
promise is not a representation of an existing fact. Latham C.J., in the 
course of a review of several reported cases, expressly approved of the 
statement made by Macfarlan J. in R. v. Sawyer [1936] V.L.R. 1 at 
p. 5, where the latter said: “In my opinion it has been settled law for 
more than a century that the allegation or proof of a false representation 





— ae Se 


~- Sew ower 


Legal Landmarks of 1950 63 


by the accused of his present intention to do a future act is not suf- 
ficient to found or prove the false pretence or representation of an 
existing fact which is a necessary ingredient in the crime of obtaining 
money or goods by false pretences.” Dixon J. in the course of his 
judgment stated the law as follows: “A promise to do something in 
the future is not a pretence for the purposes of this crime. The 
promise may import an assertion of a presently existing intention to 
do the thing but that does not make it a pretence. This was settled 
law early in the nineteenth century. . . . But a contract or promise 
as to a future act or future conduct may itself be based upon or 
accompanied by a false statement as to a past fact or present state 
of things and if by means of the false statement the prisoner obtains 
the property it would form a foundation for a charge of false pre- 
tences notwithstanding the contract or promise.” Thus a married 
man who obtains money from a single woman by a promise of mar- 
riage in circumstances where he really represents himself to be a 
single man may be successfully prosecuted for obtaining money by 
false pretences. 
R.F.C. 
EQUITY 

Charitable Trusts. 

The attention of the Courts has recently been directed in a large 
measure to the extent to which a trust in order to be charitable must 
possess a public element. In this connection trusts for the relief of 
poverty have caused the main difficulty, owing largely to a line of 
cases in which trusts for “poor relations” of the testator have been 
held to be charitable. In Gibson v. South American Stores' the Court 
of Appeal had to consider the validity of a trust created by a Com- 
pany vesting a fund in trustees to be used for granting pensions or 
allowances for all persons who should in the opinion of the board of 
the Company be necessitous and deserving and who were or had 
been in the Company’s employ or the dependants of such persons. 
Whilst affirming the decision of the trial Judge in favour of the 
validity of the scheme as a charitable trust, the Court of Avpeal 
did not give approval to the wide remarks of Harman J. in the Court 
below? to the effect that the explanation of the poverty cases was that 
a much narrower benefit may in them be considered to work a public 
benefit than in the other categories. It preferred to follow an un- 
reported decision of Re Laidlaw in 1935 in which a trust substantially 
similar to that in the instant case was held valid. The decision there- 
fore is not particularly illuminating as to the grounds on which it is 
based. It was followed in Re Coulthurst deceased.? 

It is clear that these decisions do not apply beyond the case of 
trusts for the relief of poverty. In Oppenheim v. Tobacco Securities 
Trust* the trust was to apply certain income for the education of 
children of employees or ex-employees of a certain company. In 
other words the scheme was substantially the same as in Gibson’s case 
with the difference that there was no reference to necessitous circum- 
stances. The House of Lords held the trust non-charitable and hence 
as it created a perpetuity it was bad. Their Lordships regarded the 
fate of the “poor relations” cases as being in doubt. 

1. £1950) 1 Ch. 177. 
1949) Ch. 572 


> 
3. £19511 Ch. 193. 
4. £1951] A.C. 297. 
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The validity of these latter cases did however come up since the 
decision in the Oppenheim case in Re Scarisbrick® where the disposi- 
tion was “upon trust for such relations of my said son and daughters 
as in the opinion of the survivor of my said son and daughters shall 
be in needy circumstances.” The disposition was upheld. ‘The Court 
of Appeal discarded as involving an unnecessary complication the 
distinction which Roxburgh J. in the Court below had sought to draw 
between trusts for immediate distribution and trusts contemplating 
perpetual continuance. Sir Raymond Evershed M.R. summed up the 
position regarding the “poor relations” cases thus “The ‘poor rela- 
tions’ cases may be justified on the basis that the relief of poverty 
is of so altruistic a character that the public element may necessarily 
be inferred thereby; or they may be accepted as hallowed, if illogical, 
exceptions.” This harks back to the views of Harman J. in Gibson’s 
Case. 

Re Robinson® is significant as stressing that the primary line 
of inquiry should be directed to the words of the old Statute of Eliza- 
beth 43 Eliz c. 4. There the trust was in favour of “the old persons 
over sixty-five years” of a particular district. Such a disposition 
would not come within the compass of the four classes of charitable 
trust enunciated in Income Tax Commissioners v. Pemsel® but in 
view of the words “aged impotent and poor” occurring in the Statute 
of Elizabeth, Vaisey J. held that the trust was charitable, he being 
of opinion that the words quoted should be read disjunctively. Vide 
also Re Glyn 


In re Town and Country Planning Act 19479 which concerned 
the nature of the trust governing the administration of the Crystal 
Palace, the promotion of art as being a purpose for the benefit of the 
public in general was held to be of a charitable nature. This decision 
depended on the view of the Court that the phrase “promotion of 
art” was not properly construed as meaning merely the furtherance 
of the activities and interests of artists. A similar view was taken 
of the words “promotion of industry and commerce,” viz. they in- 
volved a question of benefit to the public as a whole and not merely 
promotion of the individual interests of those engaged in the manu- 
facture and sale of their particular products. 


In Re Cain’ is worth mentioning for two views expressed by 
Dean J. therein, viz. firstly that a gift merely to a Government de- 
partment for the purpose of the work of that department could not 
be regarded as of a charitable nature, secondly that a gift to a trust 
for a corporate! body or an unincorporated body will be bad on the 
score of lack of certainty if the creating instrument prescribes the 
application of the subject matter for a non-charitable purpose even 
though the gift or trust is not void on the ground of perpetuity. 
Neither opinion seems necessary to the decision on the view of the 
facts taken by the learned judge and both appear to be open to ques- 
tion. Particularly is this so with regard to the second view. The 
test in the case of a trust for a corporate body of unincorporated 
6. [1951] Ch. 622. 

6. [1951] Ch. 198. 
7. [1891] A.C. 531. 
8. [1950] W.N. 373. 


9. [1951] Ch. 132. 
10. [1950] V.L.R. 382. 
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body where the trust is non-charitable appears to be whether the 
body has complete freedom to dispose of the subject matter of the 
gift."! However, this is a test called into play by the necessity of 
deciding whether or not the rule against perpetuities is infringed. If 
the cestut que trust or donee is a definite person or persons, it does 
not seem that the trust could be void for uncertainty by reason 
merely of the purposes expressed. 


Duties of Trusteeship. 


The case of Re Taylor'* shows the limits of the two rules that 
a trustee shall not place himself in a situation in which his interests 
conflict with his duty and that a trustee shall not make a profit from 
his trust. Here the testator had a considerable holding in a par- 
ticular company and one Howitt had before the testator’s ‘death, upon 
promise of remuneration, entered into negotiations for the finding of 
a purchaser ini respect of the sale of some of the Company’s assets. 
Before Howitt completed his work the testator died and Howitt be- 
came trustee of his estate and also a director of the Company. The 
sale to the purchaser was finalised after the testator’s death and the 
Company then resolved to pay Howitt a large sum for his services. It 
was held that he was not liable to account as trustee for this sum 
as the remuneration grew out of a contract which was substantially 
made before the fiduciary relationship arose though the remunera- 
tion was not fixed until afterwards. 


Buttle v. Saunders is remarkable for its exposition of the high 
degree of care expected from a trustee. There it was held that a 
trustee was liable for failure of his duty where in the course of 
negotiating a sale of trust assets he refused a very lucrative offer from 
motives of commercial morality because he had concluded negotia- 
tions with a prior prospective purchaser for a sale at a lower figure 
though he had not entered into a binding contract with him. It is 
perhaps doubtful how the learned judge’s high concept of the trustee’s 
duty would be treated by the Court of Appeal but apparently no 
appeal from the decision has been launched. 


Recovery of Trust Moneys from third persons 


It is here sufficient to record that the decision of the Court of 
Appeal in regard to the claim im personam against the charities in 
Re Diplock has been affirmed by the House of Lords sub nom. Min- 
istry of Health v. Simpson.'4 The decision adds nothing new to the 
principles expounded by the Court of Appeal and is not concerned 
with the remedy in rem of following trust funds. 


Specific Performance 


Seaton v. Petrie!® furnishes an instance of an unusual order for 
specific performance at the suit of a purchaser of land. The land 
was under the Torrens title system. The vendor had signed a trans- 
fer but had not complied with his obligation to give vacant posses- 
sion. The Judge gave judgment for specific performance including 


11. Sve Cocks v. Manners (1871) L.R. 12 Eq. 574, 586. 
12. (19501 V.L.R. 476. 

13. [1950] 2 All E.R. 193. 

14. (1951) A.C. 251. 

15. {1950} O.W.N. 20. 
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an order for delivery of possession on a day named. There appears 
to be no question of the competency of the Court to make an order 
of such type. The only difficulty would appear to be the existence 
of an adequate remedy at common law, viz. an action for recovery of 
the land which would be available at least as soon as registration of 
the transfer was effected. Perhaps the Court took judicial notice of 
the delays attending registration of transfers in the Office of Titles. 


Injunction 


In Forbes v. Cocks'® Matthews J., following Pedler v. Wash- 
band, refused to grant an injunction restraining the defendants from 
trespassing upon the land of the plaintiffs. The facts differed from 
the earlier case in that the plaintiffs were in possession of part of the 
premises and hence there was ground for contending that the true 
nature of the si gree was not an action for recovery of posses- 
sion. Matthews J. based his refusal on the fact that here there was 
a question of disputed title which should be decided in an action for 
recovery of the land. 


E.LS. 


EVIDENCE 


Evidence improperly received without objection—duty of appellate 
court. 


In O’Brien v. Clegg! two members of the Full Court discussed 
the question whether, when inadmissible evidence has been received 
without objection in the court of trial, a court of appeal should treat 
that evidence as having any probative effect. At the hearing of eject- 
ment proceedings brought on the ground that the lessor was a trustee 
and that the premises were reasonably required by beneficiaries under 
the trust for their personal occupation, the Magistate admitted, after 
objection, evidence from the father of the beneficiaries who were 
alleged to require the premises, to the effect that his children wanted 
the premises to start off in business, and that certain other premises 
would be too big for his children who would not be able to finance 
them. Although this was evidence of facts to which the witness 
purported directly to attest, it clearly rested on a hearsay basis, and 
was wrongly admitted, as all members of the Full Court Meld. How- 
ever, at the commencement of the hearing the solicitors for the lessors 
had tendered en bloc a body of correspondence which was admitted 
without obligation, and this correspondence contained statements which, 
if they were evidence of the facts alleged in them, amounted to evidence 
that the premises were reasonably required for occupation by the bene- 
ficiaries. Philp J. and Townley J. found it necessary to consider 
whether the admission of that correspondence without objection en- 
titled the Magistrate and the appellate court to treat it as evidence 
of the matters stated in it, because this bore on the conclusion whether 
the inadmissible evidence to which objection had been taken would 
probably have influenced the Magistrate’s decision. Philp J., relying 
on Walker v. Walker? Gilbert v. Endean* and some American cases. 
16. [1950] Q.W.N. 14. 

17. (1949) St.R.Qd. 116. 
1. "| 1951] St.R.Qd. 1. 


2. (1937) 57 C. L.R. 630. 
5. (1878) 9 Ch.D. 259. 
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held that hearsay when admitted without objection is evidence. 
ley j., 


tive Vv 


Town- 
on the other hand, held that the correspondence had no proba- 


ralue, and that assertions of fact made in the correspondence were 
no evidence whatsoever of the facts asserted unless the recipient had 
admitted their truth, and that in the circumstances of the case a failure 
to deny was not an admission of truth. The third member of-the 
Court, Macrossan C.J., was of opinion that the evidence objected to 
and erroneously received was such that it probably influenced the 
Magistrate’s decision, and he did not find it necessary to consider the 
effect of the correspondence in coming to this conclusion. 
flict of opinion between Philp J. and ‘Townley J. 
resolved. 


The con- 
thus remains un- 


It is suggested with respect that it is not correct to say that in 
every case hearsay, if admitted without objection, is evidence. Such a 
conclusion would be quite inconsistent with the decision of the Court 
of Appeal in Jacker v. International Cable Co.,* where it was stated 
that where evidence is improperly received, even without objection, it 
is the duty of the trial Judge and the Court of Appeal to reject it and 
decide the case upon legal evidence. Similarly in Miller v. Babu Madho 
Das,® the Privy Council held that the erroneous omission to object 
did not make a self-serving statement admissible, and that) an appel- 
late court should reject such a statement which had been admitted with- 
out objection. It is suggested that the principle upon which the 
decision in Gilbert v. Endean,® rested was that stated by Cotton L.]. 
(at 269): “In such a case the Court does not act on the statement 
as being evidence properly admissible, but because the party has by 
the course which he adopted waived proof of the facts stated on in- 
formation and belief,” and it does not follow from this decision that 
failure to take an objection must in every case amount to a waiver 
of proof by legal evidence. As Townley J. pointed out, the fact that 
there is in Queensland a practice of tendering and admitting, without 
objection, correspondence that has passed between the parties must 
be considered in determining whether the conduct of a party at the 
triat has precluded him from objecting, on appeal, to the court con- 
sidering evidence to which he did not object at the trial. 

As for Walker v. 


Walker,” it is suggested that that decision only 
applies 


to the case where a party has called for a document and is 
therefore bound to put it in evidence, and even in relation to such a 
case it seems unlikely that the High Court intended to lay down a 


general rule as to the probative value of a document so put in evi- 
dence. 


Weight of confession held by Judge to be voluntary 


In Rex. v. Murray® a recorder, after hearing in the absence of 
the jury evidence with regard to the making of a confession, ruled 
that it had been properly obtained and was admissible. Later, the 
recorder ruled that the prisoner’s counsel was not entitled to cross- 
examine the police witnesses and re-examine the prisoner in the 
presence of the jury as to the manner in which the confession had been 


4. (1888) 5 T.L.R. 13. 

5. (1896) L.R. 23 Ind.App. 106 at 116. 
6. Supra. 

7. Supra. 


8. {1951} 1 K.B. 391. 
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obtained, and in his summing up he told the jury that they must 
accept from him that the confession was voluntary. The Court of 
Criminal Appeal quashed the conviction, because, although the ad- 
missibility of the confession was a matter for the recorder, its weight 
and value were matters for the j jury, and in considering those matters 
they were entitled to take into account the opinion they had formed 
on the way in which the confession was obtained. The decision is 
on all fours with that of the Queensland Court of Criminal Appeal 
in R. v. Zerafa.® 

H.T.G. 


LAND LAW 


In the field of the land law there have been numerous decisions 
settling relatively minor points arising under the landlord and tenant 
legislation, but decisions on major principles have been few. The 
most important question dealt with, and one that cannot be regarded 
as settled yet, is the status of the lessee who holds over under tha 
protection of the Landlord and Tenant Act after his lease has ex- 
pired. Bound up with this problem is the effect under the Act of a 
notice to quit. 


Landlord and Tenant Act: Effect of Notice to, Quit. 


Where a lease has been made for a fixed term the contractual 
tenancy is, of course, at an end when the term expires, and notice 
to quit has no operation so far as the determination of the tenancy 
is concerned. In such a case, for the purpose of proceedings to re- 
cover possession, notice of proper length may be given before the 
term ends to quit on the last day of the term: Brittian v. Smyth 


({1950] V.L.R. 247). 


Where on the other hand it is a case of forfeiture of a fixed term 
or the determination of a tenancy of indefinite duration by notice 
to quit, a question arises as to the exact operation of the statutory 
notice. In Krupa v. Zacabag Pty. Ltd. (50 N.S.W. S.R. 304) the 
New South Wales Full Court held that’ a notice to quit fulfilling the 
requirments of the Landlord and Tenant Act does not in itself term- 
inate a periodic tenancy. It.does no more, it was held, than fix the 
time for the termination of the tenancy if the tenant accepts and acts 
on it, or if it has been held good by the court for the purpose of 
making an order for recovery. That is to say, unless the tenant 
gives up possession or the court makes an order, the notice has no 
effect and the tenancy continues. 


In Queensland, on the other hand, the Full Court has taken the 
view that the notice in itself determines the tenancy. This was de- 
cided in Crosisca v. Eberle ({1944] St.R.Qd. 99) under a Common- 
wealth Landlord and Tenant regulation similar to s.46 of the State 
Act. The question was whether a court of petty sessions had juris- 
diction under the Summary Ejectment Act of 1867, to establish which 
it must be shown that the tenancy has terminated, that the tenant 
has neglected to quit and deliver up possesion, and that at the time 
of service of the summons’ the landlord has lawful right to possession. 


9. [1935] St.R.Od. 227 
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By a 
had jurisdiction. 


a majority the Full Court held that the court of petty sessions 

Furthermore it held that payments of rent by the 
tenant after the expiry of the notice to quit could not operate as a 
waiver of the notice, but, the tenancy having determined, only as 
evidence of agreement to a new tenancy. This view as to the effect 
of a notice to quit was adopted in Bow les v. Anderson, to be discussed 
shortly. 

Similarly the decision in Finney Isles & Co. Ltd. v. Pelling 
({1950] St.R.Qd. 128) appears to be inconsistent with that in Krupa 
v. Zacabag Pty. Ltd. (supra). The lessor of a fixed term gave notice 
to quit, during the term, for breach of covenant. Proceedings for 
recovery of possession were not taken immediately, and later a second 
notice to quit for breach of a different covenant was given by the 
lessor. The Full Court held that the first notice was a final election 
to determine the tenancy, and that the second notice could not have 
the effect of restoring a lease that had already determined. This 
would seem to be inconsistent with the New South Wales view that 
a notice to quit does not have effect in determining a tenancy unless 
the tenant quits or the Court makes an order. 


Landlord and Tenant Act: Status of Tenant Holding Over After 
Termination of Tenancy 

On the question whether a lessee who holds over after his ten- 
ancy has terminated acquires a statutory tenancy by reason of his 
being protected in possession by the Landlord and Tenant Act was 
considered in Bowles v. Anderson (not reported at time of writing). 
The usual view, hitherto accepted without elaborate argument in any 
case, is that he has a statutory tenancy subject to such of the terms 
of the former tenancy as are applicable to his situation: see Gargaro 
*. Moore ({1948] V.L.R. 365), and the Queensland cases discussed 
above. In Bowles v. Anderson this question was considered and a 
contrary view expressed. 

This case was decided under the Commonwealth Regulations ir 
the latest form copied in the State Act. The defendant, a weeklv 
tenant, was given notice to quit and in due course an order for recov- 
ery of possession was made and a warrant of possession issued to 
be executed on 15th July, 1948. However, there was continued liti- 
gation and the plaintiff obtained an extension of the time for execution 
of the warrant until 15th July, 1949, on which day he obtained pos- 
session. He then brought an action for mesne profits in respect of 
the tenant’s occupation from 15th July, 1948, to 15th July, 1949. The 
case came before the Full Court on a demurrer, and the Court held 
that during this period the defendant was a trespasser and that the 
plaintiff was entitled to mesne profits as damages for the trespass. 
The Court might perhaps have decided the case without considering 
whether or not the defendant had a statutory tenancy from the date 
of notice to quit to the date for executing the order for recovery of 
possession, but in fact Philp J., with whom the other members of the 
Court concurred, did consider this question. Following Crosisca v. 
Eberle (supra), he held that the tenancy terminated on the expiry 
of the notice to quit. After remarking that the Regulations contained 
no provision like that in the English legislation by which the tenant 
holding over is made subject to the terms of the lease not inconsistent 
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with the legislation, he said that in his view a statutory tenancy 
could not be implied, and asked: “Why is he not a trespasser with a 
negative right to occupancy until a competent court makes an order 
for recovery?” An appeal against the decision has been heard by the 
High Court, but its decision is not yet reported. 


If the Full Court’s view is correct there is of course urgent need 
for an amendment to the Act. It may well be in many cases that a 
lessor will have no ground for notice to quit, so that the tenant may 
remain in possession without any obligation to pay rent or to observe 
the terms of the expired lease, and be subject only to a claim for 
damages at some time in the future when the lessor can find a ground 
for notice to quit. The grounds for notice to quit set out in s.41 (5) 
will for the most part be unavailable. Rent will not be due; there 
cannot be a breach of a term of the lease, for the lease no longer 
operates; and paragraph (e) does not aply. Paragraph (c) can by its 
terms apply to him but it does not seem to require such repair of the 
premises as a covenant to repair would require, and the tenant can 
easily avoid the ap P lication of paragraphs (d), (f), (n) and (0). The 
lessor may be kept out indefinitely unless he can prove the ground 
that the premises are reasonably required for his own occupation or 
some similar ground, or unless he sells the premises in order to take 
advantage of paragraph (1) 


Landlord and Tenant Act: Tenancy at Will 


Another case indicating that an amendment to the Landlord and 
Tenant Act should at least be considered is Grossett v. Ireland ({1950] 
St.R.Qd. 8). It was held that the Act applies to a tenancy at will, 
even where the tenant is allowed to occupy rent free. It seems hardly 
fair that an owner must continue to be deprived of both land and 
rent unless he can show one of the statutory grounds for giving notic: 
to quit. 


Landlord and Tenant: Determination of Tenancy under Power of 
Re-entry 

Finney Isles & Co. Ltd. v. mer referred to above, draws atten- 
tion to a branch of the law in which, it is submitted, the authorities 
are unsatisfactory. A lease may be forfeited either for breach of con- 
dition (in the strict sense of that term) or under a power of re-entry 
for breach of covenant. Although a freehold estate on condition can 
be forfeited only by re-entry of the grantor or his heirs, in the case 
of a term of years re-entry is not necessary (Co. Litt. 214b), and 
theoretically the lease should automatically determine on breach of 
condition. It is well settled, however, in order that a lessee may not 
take advantage of his own breach, that a term of years is determined 
by breach of condition only if the lessor elects to take advantage cf 
the breach. On the other hand, under a power of re-entry for breach 
of covenant, the very terms of the lease indicate that the lease is to 
-be determined by re-entry, so that actual re-entry or its equivalen: 
would seem to be necessary. Most of the authorities, however, do not 
draw this distinction clearly, and there are dicta, eg. in Serjeant 
Nash, Field & Co. ({1903] 2 K.B. 304) to the effect that under a 
power of re-entry the lease determines when the lessor shows his 
election to forfeit. That is to say, the two cases are confused and 
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the same rule is applied to both. The distinction, however, is adverted 
to in Jones v. Carter (15 M. & W. 718); and in Moore v. Ullcoats, 
Mining Co. Ltd ({1908| 1 Ch. 575). Warrington J., relying on this 
case and on a dictum of Bayley J. in Fenn v. Smart (12 East, 444, 
448), said that “where the condition in the lease is that the landlord 
may re-enter he must actually re-enter, or he must do that which is 
in law equivalent to re-entry, namely, commence an action for the 
purpose of obtaining possession.” 

In Finney Isles & Co. Ltd. v. Pelling (supra) the Full Court, 
like the Court of Appeal in Serjeant v. Nash Field & Co., failed to 
draw any distinction between breach of condition and re-entry for 
breach of covenant. It held that a notice td quit was equivalent to 
the commencement of proceedings and to entry. The language used 
shows that the Court treated it as equivalent to the commencement 
of proceedings because it was an unequivocal act of election to forfeit, 
thereby following the Court of Appeal in its failure to distinguish 
between the two different modes of determination indicated abov. 
If therefore in any subsequent case it should be held that under 
a power of re-entry the mere election to forfeit is not in itself sufficient 
to determine a lease, this case would not be authority for holding 


that the notice to quit is the commencement of proceedings and there- 
fore equivalent-to actual entry. 


The decision in this case, however, appears also to have gone 
on an alternative ground, viz. that by s.46 the notice to quit in case 
of forfeiture as in other cases operates to determine the tenancy. Sec- 
tion 46 contains a proviso that “nothing in this section shall operate 
so as to determine any tenancy before the date on which it would 
have terminated if this section had not been enacted.” The Court 
apparently considered that this proviso did not apply in this case, for 
Macrossan C.J., delivering the judgment of the Court, said: “The 
proviso to s.46 has, in my opinion, been inserted to prevent, inter 
alia, the termination of a tenancy for a term of years before that term 
has expired where a lessor serves a notice to quit and relies upon the 
grounds specified in s.41 (5) (g), (h) and (i).” No reasons are 
given for this apparent limitation of the effect of the proviso to some 
only of the cases in which the notice would not apart from the Act 
have terminated the lease. 


W.N.H. 


PERSONAL PROPERTY 
Donatio Mortis Causa. 


An authoritative exposition of the law as to the requirements of 
a valid donatio mortis causa is to be found in the judgment of the 
Court of Appeal in Birch v. Treasury Solicitor... The deceased, an 
elderly woman who had suffered a serious accident, told Gladys Birch 
to go to the deceased’s house where she would find some bank books, 
and said: “L want you to take them home and keep them and if any- 
thing happens to me I want you and Frank (Gladys’ husband) to have 
the money at the banks.” Gladys complied with this suggestion and 


1. 1951) Ch. 208, 
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got the bank books. In deciding whether there had been an effective 
donatio mortis causa of the money in the deceased’s bank accounts it 


was necessary to consider three main questions. Firstivy. was the 
delivery of the bank books to one of the alleged donees alone (viz., 
Gladys) a sufficient delivery when a joint gift was intended? This 
question was answered affirmatively, for the reason that it appeared 
from the evidence that, at a conversation between the deceased and 


| Frank Birch after Gladys had taken delivery of the bank 
leceased showed that she regarded the taking by Gladys 


half of herself and her husband, and Gladvs acquiesced 






} 








\ ‘as held that what passed at this interview impressed 
on the delivery, which may originally have been a delivery into the 
nds adys only, the new character of a delivery to both alleged 


donees. It was further suggested, although it was unnecessary to decide 
the point, that in any event the delivery to Gladys might well have 
affected a valid donation to Gladys coupled with a trust to hand half 
the moneys to Frank. The second question was whether the deceased 
had parted with dominion over the subject matter of the gift as well 
as with possession. It was argued that she had not, because, after 
Gladys had taken the bank books, the deceased asked her to draw 
out some money and pay a bill. This argument was rejected because 
there had been no antecedent reservation of dominion by the deceased, 
and at most her request to pay the bill might have amounted to a 
artial revocation. The third question was whether the money in the 
yanks was capable of being the subject-matter of a donatio. The Judge 
of first instance had applied the test suggested by some earlier authori- 
ties as to whether the delivery of a document constitutes a good donatio 
mortis causa of a chose in action, namely does the document express 
ich the subject-matter of the chose in action is held 
by the donor or the terms under which the chose in action came into 
existence, and had dismissed the plaintiff’s claim to be paid the moneys 
because the bank deposit books did not satisfy these conditions. The 
Court of Appeal. however. held that this test was too wide. and that 
is whether the document was the essential indicia or evi- 
dence of title. possession or production of which entitles the possessor 








the terms or wi 





to the money or property purported to be given, so that delivery of 
the document amounts to a transfer of that money or property. They 
held that t requirement was satisfied, and that since on the evidence 
roduce the bank books on any withdrawal! the bank 
( d 1 ! tle The pli intiffs accordingly vere held to 
I ( ( ] I ( . | donatio mors ausa 1 the 
one 1 nk ccount se accounts weré leposit or 
not current accounts, in relation to which the post- 
erent 
Innkee 7 habit 
Whe ments in Willian Linnit ontain an int di 


on of the basis of an innkeeper’s liability, which, subject to certain 
eptiol absolute, and from which the innkeeper cannot relieve 
plaintiff’s car was stolen from a car park 


1 
' 


ne plaintiff had resorted to have a few 


helc noing to al nn to which T 


> 
; 
a 
& 
§ 
z 


nay 


OPE RENIN. BONS NAT SIN FIP ERR ERASERS is 


eas EY 








LA EAE: Fre RARER 


AEP PRESRI V ALLL OOOO ES OMEGA IE 


Legal Landn ad) f 1950 73 


drinks, and the inn-keeper was held liable to pay damages amounting 
to the value of the car. It was held that the plaintiff was a traveller 
although he was a local resident who had merely dropped in for a 
drink before returning home, that the car park was within the / 
of the inn, and that the innkeeper could not escape his liability by 

hibiting a notice to the effect that vehicles were admitted only on 
condition that the proprietor should not be liable for their loss. De 


r tneir 1oss. en- 


um 


ning L.J. disagreed with the other members of the Court of Appeal 
on the last point, holding that the effect of the notice was to take the 
car park out of the Aospitium of the inn. The English equivalent of 
Section 62 of the Queensland Liquor Acts had no application, of cour 


aTlOI 1, OF Course, 
since that section. does not apply to “carriz (which includes motor 
cars). 





H.T.G. 


PRIVATE INTERNATIONAL LAW 
Recognition of Foreign Nullity Decrees 


The juristic basis of jurisdiction in nullity still continues to agitate 
the Courts. Chapelle v. Chapelle’ is one of the few cases bearing on 
the question of the competency of a foreign nullity decree. It is im- 
plicit in the judgment in De Reneville v. De Reneville? that the Eng- 
lish Court has a sufficient jurisdiction if the domicil of one of the 
parties of the quasi-marriage is English. However, in the case above- 
mentioned Willmer J]. refused to apply this in favour of a foreign 
Court. In this case the wife, then domiciled in England, married in 
England a domiciled Maltese and the parties cohabited in Malta where 
the husband later obtained a decree of nullity on the ground of lack 
of compliance with formalities. Later having acquired a domicil in 
England he for greater certainty petitioned for divorce and the respond- 
ent wife raised the issue as to the subsistence of the marriage. Willmer 


ive been domiciled in England 





}. held that the woman must be held t 
at the time of the Maltese decree because that decree adjudged that 
marriage to be formally invalid and therefore ineffectual t 


1 


change of domicil, and also because “I do not think that the wife 


one and the same time claim a common domicil with her husband 
1 1 ’ . ’* ’ ' 
in Malta and yet rely on the decree of the Maltese Court which destrovs 
t foundation on which the claim ts based. He then proceeded to 
d that the Maltese decree she ild not be rc onis ye e if 5 
the decree of the common domi It is submitted that it ts st 
leant proposition, to say the least of it, that a domestic decree 
based on the domicil of one of the parties valid from the view t 
of jurisdiction whilst a foreign decree similarly based ts void. More- 
bmitted th he Be, ob ake | 5 eatatae ener alas 
OVer It 1 ubmitted that the Judge ould Nave considered the ques- 
tion of the woman’s domicil apart from the efiect of the Maltese 
decree, that he should have pursued the course followed in De Rene- 


y “ 1 : 
v. De Reneville® of inquiring whether the marriage 


void or voidable by the particular informality alleged. lt 
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lex loci celebrationis governing matters of form. The writer cannot 
feel confident of the correctness of the view asserted in the review 
of the case in the International Law Quarterly* that this would lead 
to the result that the domicil was changed to Malta by the marriage 
but it is sufficiently clear that the judge did follow the wrong path of 
reasoning. 


Marriage Validity 

Risk v. Risk® was a case applying «ne principle of Hyde v. Hyde® 
to a nullity suit. The woman who was party to a polygamous union 
asked for a declaration of nullity on the ground that the marriage 
was of a polygamous character. The Court asserted the principle that 
in the case of a polygamous marriage matrimonial relief could not be 
granted and dismissed the petition. It is obvious from other decisions 
that such polygamous marriages are not regarded in all respects as 
nullities. Their validity will depend on the solution of the choice of 
law problem involved. What Risk v. Risk asserts is simply that as 
the English conception of marriage is monogamous marriage the use 
of its judicial machinery for affording matrimonial relief is limited 
to the case of a monogamous marriage. In other cases it refrains 
from adjudicating whether the relief asked is a decree of divorce or 
one of nullity. 


In Kenward v. Kenward," which will be popularly remembered 
as the case in which the Russian wives of certain Englishmen were 
prohibited by the Soviet authorities from rejoining their husbands, 
the marriages were in a suit for nullity held to be void by the Court 
of Appeal on the short point that they did not comply with the 
formalities of the Soviet law which was the lex loci celebrationis. The 
existence of the Russian prohibition, however, gave rise to an attack 
on the validity of the marriages on two further grounds, viz. firstly 
on the unconvincing ground that they were vitiated by fundamental 
operative mistake, secondly on the stronger ground that they involved 
such a denial of the ordinary rights of cohabitation and consortium 
as not to be wre at all. These last two grounds were negatived, 
Denning L.J. dissenting on the second point. What is of interest 
here is that he Court applied English law to these questions pre- 
sumably on the ground that it was the law of the husband’s domicil. 
The second ground at first glance looks like an attempted application 
of the Hyde v. Hyde principle to an issue other than a polygamous 
union but if this were so then success of the argument would merely 
have resulted in the refusal of the Court to adjudicate at all. It is 
clear that the Court did not so regard it. The Court wag merely 
testing a matter relating to the validity of a particular marriage by 
reference to the appropriate law governing, they were not considering 
as they were in Hyde v. Hyde a submission that the Court could not 
grant matrimonial relief in respect of a marriage which was not 
marriage in the English sense of the word. 


It is a well recognised principle that the question of formal validity 
of a marriage is governed by the lex loci celebrationis. In Savenis 
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4. International Law Quarterly Vol. 3 p. 247 at 250. 
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Savenis® however a formal requirement insisted on by the lex loci cele- 
brationis could not be complied with on account of chaotic conditions 
following on the termination of the second World War. In such 
cases the marriages: of British subjects are valid if they comply with 
the English common law and the Court felt itself able to extend the 
principle in the present case of foreigners. It has been suggested that 
the question should have been referred to the law of the domicil of 
the parties® but there was no evidence as to domicil in this case though 
it was presumably Lithuanian. 


Divorce Jurisdiction 
The decision in Wall v. Wall’ represents something of a mile- 
stone in that it was there decided that jurisdiction in the case of a 
petition for presumption of death and dissolution of marriage™ is 
based on residence not domicil. It was pointed out that there must be 
difference between the case where the Court is asked to deal with 
a marriage which is a presently existing one and one which has been 
presumed by the Court to be non-existent. ‘The decree of divorce 
follows only in the latter case because facts sometimes prove pre- 
sumptions to be wrong. 


One must also notice the case of Jacobs v. Jacobs’? to the effect 
that a claim by a husband, who has already obtained a decree of 
divorce, for damages against an adulterer must be treated like a claim 
in tort so that domicil is not a condition of jurisdiction. It was there- 
fore held in spite of certain dicta in Phillips v. Batho™ that a hus- 
band domiciled in South Africa who had obtained a decree of divorce 
in that country was not prevented from petitioning for damages against 
the co-respondent in an English Court. 


The Commonwealth Matrimonial Causes Act 


It seems that when by virtue of this Act the Courts of a State 
are given jurisdiction and are directed to apply some other law, then 
conditions which appear in that other law which would limit the 
jurisdiction of its own Courts if the matter arose before them, are 
to be disregarded. In Tavcar v. Tavcar™ the Victorian Supreme Court 
in a case in which it had jurisdiction under Part II of the Act had 
to deal with a position where the husband was domiciled outside 
Australia. As the last matrimonial home of the parties was in New 
South Wales, the law of that State was the law to be applied. How- 
ever New South Wales law required that the parties be domiciled 
in New South Wales. Sholl J. held that the Commonwealth Act had 
impliedly abrogated any domiciliary requirements other than those 
set out in the Commonwealth Act. It seems that this decision may 
be justified on the ground that a Commonwealth dispensation from 
jurisdictional requirements cannot be nullified by the imposition of 
requirements, inconsistent with that dispensation, as part of the law 
of a State. The position however cannot be regarded as quite settled 
8. 1950) S.A.S.R. 309, 

9. Wide article in 25 A.L.J. 165. 


10. (1950) P. 112. 

11. Cf. The Queensland Matrimonial Causes Jurisdiction Acts 1864-1949 s. 39A. 
12. (1950) P. 146. 

13. 1913] 3 K.B. 25. 

14. (1950) V.L.R. 177. 
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in view ‘of such decisions on Part III of the Act as Miles v. Miles15 
followed recently in Garde v. Garde.'® 


Legitimation 


The common law rule in the case of legitimation is that the infant 
is deemed to be legitimate only if both at the time of the birth of 
the child and occurrence of the event relied on to effect legitimation 
the father is domiciled in a country which allows such leg:timation. 
In Thompson v. Thompson the child was born in England out of 
wedlock at a time when the father was domiciled there. The law of 
England did not then recognise legitimation by subsequent marriage 
but after the passing of the Legitimacy Act 1925 the father married 
the mother and the child was rendered legitimate by that Act. It 
was held that a status of legitimacy so conferred would be recognised 
by the law of New South Wales if the father was domiciled in the 
legitimating country (a) at the time of the child’s birth, (b) at the 
time of the passing of the legitimating legislation and (c) at the ume 
of the occurrence of the further act (if any) required to effect legiti- 
mation, in this case the marriage. The Judge (Sugerman J.) indicated 
that when the third time differed from the second, that is to say when 
the law depended upon the doing of some further act such as mar- 
riage, it might not be necessary that there be domicil at the second 
as well as the third point. In the instant case however these was 
English domicil at all three points of time. 


Contract 


The House of Lords in Bonython v. The Commonwealth'® has 
affirmed the decision of the High Court that the holder of the Com- 
monwealth stock was not entitled to be paid the value of the obliga- 
tion in terms of English currency. The inscribed stock in question 
replaced certain Queensland Government debentures which were 
issued in 1895 for amounts in “pounds sterling” and provided for pay- 
ment either in Brisbane, Sydney, Melbourne or London at holder’s 
option. It was held that the question as to the money of account 
is a question of the substantial obligation of the contract and must 
be determined by, the proper law of the contract. that there was over- 
whelming evidence that the proper law was Queensland and that 
even if London was the place of payment English law as the lex loct 
solutionis could not determine the measure of the obligation though 
it would determine the mode of performance. The mere use of the 
word “sterling” did not mean that the currency of England rather 
than that of Queensland was concerned as in 1895 the unit of account 
was the same in both countries. It followed that the obligation to 
pay was satisfied by payment in whatever currency was by the law 


of Queensland valid tender for the discharge of the amount of the 
debt. 


Jurisdiction 


In Re Dulles Settlement! in an application for custody and main- 
tenance of an infant, Evershed M.R. examined the meaning of juris- 


15. [1947] O.W.N. 15 

16. [1950] O.W.N. 36. 

17. [1951] 51 S.R. (N.S.W.) LOZ 
18. [1951] A.C. 201. 

19. (1951) 1 Ch. 265. 
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diction by submission and concluded that there is no warrant for the 
view that personal presence is the only way in which an individual may 
render himself amenable to the jurisdiction. Submission to the juris- 
diction may be constituted where the defendant even though remain- 
ing outside the jurisdiction is represented by solicitors and counsel 
and contests on its merits a particular piece of litigation. 


E.LS. 


PUBLIC INTERNATIONAL LAW 
Retroactive Operation of Recognition 


When governmental recognition is accorded to a new state or a 
new government of an existing state, it is a principle oi British law 
that such recognition is retroactive to the time when the new gov- 
ernment first established control over the state.! Does this mean that 


all acts of the previously recognised government of the state con- 


cerned during that period covered by the retroactive operation of 


the recognition become null and void in the eyes! of British law? This 
question had never been directly raised before a British court until 
the case of Boguslawski v. Gdynia-A meryka Linie? 


The issue in that case was the validity or invalidity of an agree- 
ment made by the Polish Government in London in 1945 after the 
establishment of the new Government in Poland but before the new 
Government’s recognition by the United Kingdom. The Foreign 
Secretary's certificate to the court stated that His Majesty's Govern- 
ment recognised the Polish Government having its headquarters in 
London as being the Government of Poland up to and including mid- 
night of July 5-6, 1945, and as from that point of time recognised the 
Polish Provisional Government of Naticnal Unity as being the Gov- 
ernment of Poland, and ceased to recognise the Polish Government 
in London. One view of this certificate taken by the Court of Appeal 
was that it meant that recognition in this case could have no retro- 
active operation because the new Government was recognised only 
as from a certain time, up to which time the old government con- 
tinued to be recognised; in other words, so far as the United Kingdom 
was concerned, the new Polish Government in Poland was the legal 
successor of the old Government in London. It followed. in accord- 
ance with the ordinary principle of international law. that the acts 
of the old Government retained full legal force and effect unless and 
until they were properly rescinded or repudiated by the new Govern- 
ment. 

However, the Court went on to consider what would be the effect 
on the agreement in question if the principle of retroactivity was to 
be applied to the recognition of the new Polish Government. The 
Court held that the rule that on recognition all acts, legislative and 
executive, of the new Government during the “twilight period” be- 
tween the date of assumption of power and the date of recognition 
were to be given legal recognition and effect, did not mean that ‘al! 


1. Aksionairnove Obschestvo A.M. Luther v. James Sagor & Co. \1921) 3 K.B. 532° Lazard Bros. & Co. v. 
Midland Bank Ltd. |1933) A.C. 2389. 
2. (19511 1 K.B. 162. 
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acts of the old and no longer recognised Government during that 
period were to be invalidated. Otherwise the consequences to persons 
who had had dealings with the old Government during the “twi- 
light period” would be most serious. It is eminently reasonable that 
persons ought to be entitled to rely on the continuing recognition ac- 
corded by ‘their own Government to a Government with which they 
propose to transact business. So the Court of Appeal held that the 
authority of the new Polish Government during the “twilight period” 
was to be regarded as limited to the area under its de facto control, 
acts done in the United Kingdom by the old Government during that 
period not being affected by the recognition of the new Government. 
The principle of retroactivity would thus seem to be based on con- 


venience and expediency, and so must give way in the face of greater 
convenience or expediency. 


The principle of retroactivity of recognition has thus been 
brought into line with the principles developed in the courts of the 
U.S.A. In fact, Cohen L.J. specifically followed the American deci- 
sions, quoting from the judgment of Stone C.J. in Guaranty Trust 
Co. v. United States in which he said: “The very purpose of the 
recognition by our government is that our nationals may be conclu- 
sively advised with what government they may safely carry on busi- 
ness transactions and who its representatives are. If those trans- 
actions. valid when entered into. were to be disregarded after later 
recognition of a successor government. recognition would be but an 
idle ceremony, yielding none of the advantages of established diplo- 
matic relations in enabling business transactions to proceed, and af- 
fording no protection to our own nationals in carrying them on.” 


Immunity of Property of Foreign Government 


It is a principle of international law that the property of a foreign 
Government is immune from all municipal process. In our law this 
immunity is not based on any claim of title by the foreign Govern- 
ment, but on “possession or control” of the property by it. The 
extent of this “possession or control” required to support the principle 
of immunity was considered by the Court of Appeal in Dollfuss Mieg 
& Cie v. Bank of England, and given a very wide interpretation. The 
Court held by a two to one majority (Evershed M.R. dissenting) that 
it is wide enough to include the case where the foreign Government 
is not even a party to the proceedings and the property is in the pos- 
session of a bailee from the foreign Government which makes no 


claim of title to the property. and the proceedings are against the 
bailee in personam. 


The facts were briefly as follows. Before the war the plaintiff, 
a French company, bought a number of identifiable gold bars and 
deposited them in a vault. In 1944 the bars were seized by the Ger- 
mans and taken to Germany. where they were found by the United 
States forces in 1945. In 1946 a Tripartite Commission was set up 
by the Governments of the United Kingdom, the U.S.A., and France 
to carry out the terms of an agreement between them whereby all the 

(1938) 304 U.S. 126. 


. The Cristina [1938] A.C, 485. 
[1950] Ch. 333. 
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gold found in Germany by the allied forces was to be pooled for dis- 
tribution among the countries participating in the pool in proportion 
to their respective losses of gold through wrongful removal to Ger- 
many. In 1948 the particular bars in question were deposited in the 
Bank of England under the orders of the Tripartite Commission, the 
gold being received and held by the bank on behalf of the Govern- 
ments of the United Kingdom, the U.S.A., and France. At that time 
the Commission knew that the French company had, or might have, 
an interest in the bars, and it requested the Bank to set these par- 
ticular bars aside, which the Bank agreed to do. During the course 
of the hearing of the appeal it was found that the bars had not in 
fact been segregated from other gold bars held by the Bank and that 
some of them had actually been sold by the Bank. In the circum- 
stances the Court held that the bars could no longer be said to be in 
the possession or control of the depositing Governments and that 
therefore no claim of immunity from the action by the company for 
delivery of the bars or damages for their conversion could be estab- 
lished. However, because the matter was one of public importance 
and had been fully argued and because the facts on which the actual 
decision proceeded were not betore the trial judge, the Court went 
on to consider what the position would have been if the bars had, as 
intended, been segregated and held by the Bank as specific chattels 
in safe custody. It follows, therefore. that the Court’s views on this 
question were strictly obiter dicta. 


The majority of the Court held that in such a case the bars would 
have remained in the possession or control of the, depositing Govern- 
ments as those terms were used in the case of The Cristina, and that 
the Bank would have been entitled to claim immunity from the com- 
_pany’s claim on the basis of the de facto control of the U.S. and French 
Governments, even though the interest of those Governments was not 
based on title but simply on a de facto possession by finding or seizure. 
A very interesting suggestion was made by both Somervell L.J. and 
Cohen L.J.® that the rule of immunity in English law ought to de- 
pend on reciprocal immunity being accorded by the law of the state 
on whose behalf the immunity is claimed. Such a principle would 
accord with the theoretical basis of the immunity rule in International 
Law, but the point was not argued before the Court of Appeal and 
it remains to be seen whether the suggestion of Their Lordships will 
be regarded as consistent with The Cristina and other authorities. 


R.A. 
TORT 


Occupiers’ Liability 

The basis of the duty owing by the invitor which has been the 
subject of censiderable judicial scrutiny during the past two vears 
again produced some litigation in 1950. The decision of the Court 
of Appeal in Horton v. London Graving Dock* which was somewhat 
sketchily noticed in the last issue of this Journal on the issue of the 
meaning of “unusual danger’ also went to the fundamental question 

1950) Ch. at 361, 368. 


1950! 1 K.B. 421. 
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of to what extent the occupier’s duty was limited to that of mere warn- 
ing. However in view of the fact that the decision has recently been 
reversed by the House of Lords? a further comment is deferred for 
the time being. 

The decision of the House of Lords in Jacobs v. London County 
Council? seems to have removed any doubt as to the correctness of 
the proposition that an entrant who has a common interest with the 
tenant of a building but not with the landlord is merely a licensee 
of the latter. Prior to 1941 Fairman v. Perpetual Investment Building 
Society* was thought to have established such proposition but Scott 
L.J. in Haseldine v. Daw® took the view that the remarks in Fairman’s 
case were but obiter dicta and felt free to come to an opposite con- 
clusion. In the instant case however the House of Lords after exam- 
ining Fairman’s case were of opinion that it was authority for the 
proposition above stated which therefore can be regarded as part of 
the law. 

In Tinsley v. Dudley® the Court of Appeal pointed out that the 
distinction between invitee and licensee bore only on matters relating 
to dangers arising in the physical condition of the premises and per- 
sonal injury arising therefrom. It was irrelevant when the allegation 
was as to loss of or injury to goods alleged to be delivered to the 
occupier of premises under a bailment. Evershed M.R. expressed 
the opinion that the rule of invitee responsibility applied only to 
injury to the person of the invitee and not to damage to his goods 
save to the extent that material damage was purely ancillary to per- 
sonal injury. 

One needs to read Pearson v. Lambeth Corporation’ to realise 
just how elusive is the question as to when an occupier is regarded 
as “knowing” of a trap so as to make him liable to a licensee. It 
seems clear that the actual dangerous condition may be merely po- 
tential. It was said in the above case that the licensor is deemed to 
“know tf he knows that there is a physical object capable of being 
put in a dangerous condition by the action of third persons who are 
likely to act in such a way as to put it in a dangerous condition 
having regard to their past behaviour and inherent qualities. Nor 
need the occupier know of the actual presence on his land at the time 
of the accident of the physical object. It is enough that it has been 
there in the past and a similar object may be there in the future if 
no precautions are taken. In the instant case the local authority was 
held to have knowledge of a danger in the case of a grille which pro- 
tected the entrance to a public lavatory and became dangerous, (by 
reason of the existence of a fastening hasp), only when pulled out. 
where the local authority knew that children had persistently tampered 
with the grille by pulling it out to swing on it. 
Negligence—principle of Donoghue v. Stevenson. 

An interesting example of the application of the “neighbour” 
principle expounded by Lord Atkin in Donoghue v. Stevenson® 
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Denny v. Supplies and Transport Co.® ‘The plaintiff who was em- 
ployed by wharfingers to unload timber from a barge was injured 
owing to the negligent way in which the timber had been loaded by 
the defendant stevedores. ‘The plaintiff had drawn attention to the 
bad loading at the start of his labour. It was held that the plaintiff 
was the “neighbour” of the stevedores within Lord Atkin’s definition 
and neither knowledge of bad loading nor opportunity of inspection 
operated to break the chain of causation in view of the fact that 
the defendants must be regarded as having contemplated that there 
was no practical alternative open to the plaintiff's employers but to 
proceed with the loading. 









ire not remarkable but the mode of application of the 
law is. Since _ noghue v. Stevenson it can be said that the tendency 
on the wh ole has been to cling to the categories of the tort of negli- 
gence. There wnt been but few direct invocations to the “neighbour” 
principle. Such cases as Bourhill v. Young, Cunard v. Antifvre, Glas- 
-» Corporation Muir and the present case are exceptions and 
may be the pattern for future development of a tort of negligence 
untremmelled by tendencies to create “pigeon-holes” of liability. 


e—Dangerous Chattel 
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1 the Snail case easbiked that in certain defined cir- 
cumstonces the manufacturer of chattels owes a duty cf care to the 





ultimate consumer or user. the attention of the Courts has not, save 
perhans in the case of goods dangerous fer se, been verv much direc- 

1 + manner in which that dutv may be discharged. In Holmes 

{shiicard™ that question was discuss« od and the conclusion would 
eem to be that a warning to the distributor. retailer or other inter- 
mediarv acter will usuallv be enough. ‘a the pvlaintiff’s han was 
treated with a dve by a hairdresser with the result that the plaintiff 
contracted dermatitis. The fact that the manufacturers had alieeied 
a brochure of instructions to the hairdresser containing a warning 
of possible danger to certain skins and a recommendation that a 
test be made before using was held sufficient to discharge the onus. 
There was no necessity to warn the plaintiff. 


































































































Negligence—the rule of “the last clear chance” 














In view of the remarks of Evershed L.J. (as he then was). in 
Davies v. Sxxean Motor Co, that the last oportunity rule even inde- 
pendently of the English Act of 1945 had suffered a demise, and the 
view of Denning L.J. in the same case that it is a test of causation 
only, the expression of opinion by the Full Court of Victoria in State 
Electricity Commission v. Gay" is significant. Referring to the views of 

English judges, Gavan Duffy J. expressed the view that the weight 
of authority was the other way. He did not regard it as important 
whether the rule of the last clear chance should be called by that 
name or whether it is or is not a rule of law but he did regard it as 
important that the jury should be directed that if they find the 
defendant guilty of an act of negligence which was a material cause 
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of the accident and which was subsequent to and severable from any 
negligence of the plaintiff, they must find for the plaintiff. The Vic- 
torian Court too approved of the principle of British Columbia Electric 
Railway v. Loach but regarded any reference to the last clear chance 
rule in a case where each party had or but for his negligence! would 
have had an opportunity of avoiding the consequences of the other’s 
negligence as unwarranted in law and also “likely to be most con- 
fusing.” 

In Commissioner for Road Transport and Tramways v. Prerauer’ 


too the view of the Court was in favour of the survival of the last 
opportunity rule. 


Negligence—Volenti non fit injuria 


The decision of the High Court in Roggenkamp v. Bennett'® 
is an affirmation of the view of the High Court in /nsurance Commis- 
sioner v. Joyce that the conduct of the plaintiff in accepting a lift 
from a drunken driver may give rise to three distinct pleas available 
to a defendant, viz. (a) Volenti non fit injuria, (b) the absence of a 
duty to take care and (c) contributory negligence. There seems to 
be no doubt now that in Australia at any rate the defence of Volenti 
applies to the tort of negligence. 


Master and Servant—the liability to provide a safe system of working 


Of the House of Lords decision in Paris v. Stepney Borough 
Council’® it may be commented that whilst the actual decision that a 
master must supply special safeguards to a one-eyed workman was 
not unanimous, there was a unanimous rejection of the view of the 


Court of Appeal that though an employer was bound to take pre- 
cautions in the case of a workman suffering from a disability which 
would increase the risk of an accident occurring, he was not bound 
to consider a disability which merely increased the risk of injury if 
an accident did occur. 


Vicarious Liability for Independent Contractor 


The decision in Darling v. Attorney-General’ appears to have 
added to the list of miscellaneous cases wherein a defendant is liable 
for the acts of an independent contractor the case where a functionary 
or body having statutory authority to do work on plaintiff's land 
delegates its performance to an independent contractor. 


Liability for Animals 


Brock v. Richards? and Wright v. Callwood*' both represent 
applications of the rule finally established in Searle v. Wallbank® 
that since there is no general duty to fence against the highway there 
is no duty to take care to prevent one’s animals straying on to the 
highway. It is noteworthy however that the Court of Appeal in both 
cases did consider there was a duty when known special propensities 
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of a dangercus or mischievous type existed. In the second case there 
was a suggestion that the negligence occurred in driving the animals 
along the highway. In such a case Deen v. Davies? had established 
that there was liability. The Court of Appeal however held (Denning 
L.J. dissenting), that in the instant case the transit on the highway 
had ceased when the act complained of as negligence occurred, in 
view of the fact that the defendant had driven his animals from his 
field across the highway into his farm yard on the other side whence 
they had escaped again on to the highway injuring a cyclist. 


Nuisance 


Mint v. Good** is an important case extending the liability of a 
landlord for nuisance. It has been held in Wringe v. Cohen* that the 
landlord is liable for nuisance arising from a lack of repair if in fact 
he has undertaken the duty of repair. In Heap, v. Ind Coope & 
Allsopp*® it was held that the_liability also existed where there was 
no covenant but the landlord had reserved the right of entry to do 
repairs if he thought fit. The present case however was one in which 
there was neither covenant nor reservation. It was in fact the case 
of a mere weekly tenancy. It was held however that there was an 
implied right to enter as such a term must be implied to give reason- 
able business efficacy to the contract.27 Another important implica- 
tion of this case is that the liability exists independently of any know- 
ledge or means of knowledge of the nuisance on the part of the land- 
lord within the meaning of Sedleigh-Denfield v. O’Callaghan.** 


Defamation 


In Longdon-Griffiths v. Smith? it was held that where there 
was a publication on a privileged occasion, the existence of malice 
on ie | yart of one defendant does not destroy the privilege of the 
others. "Smith v. Streatfeild,®® described as a “tottering authority,’ 
was distinguished as not being a case where each defendant had an 
independent right to publish the statement. It is thought that this 
decision is relevant to the concept of “absence of good faith” in that 
part of the Criminal Code which defines the occasions of privilege in 
Queensland. 


Loss of Consortium 


A wife’s right to sue for damages for the enticement away of 
her husband has been recognised in England though not in Aus- 
tralia.31. In Best v. Samuel Fox & Co.3* Croom-Johnson J. had to 
consider an entirely different case. viz. a case where by reason of 
the negligence of the defendants by whom plaintiff's husband was 
employed, the latter sustained injuries by being knocked off the 
track of an overhead travelling crane. One of the results was that 
he was rendered sexually impotent and the plaintiff claimed damages 


for loss of consortium. The learned judge however held that there 
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was no cause of action as the defendants were unaware that the hus- 
band was married and had not committed any deliberate act which 
was intended to interfere with her rights. In thus importing the 
necessity of some act of wilful interference it may be that the judge 
was unduly impressed by the authorities bearing on the question of 
enticement away of a spouse and inducement of breach of contract. 
In the closely allied action for loss of servitivm where a mastet is 
deprived of the services of his servants damage due to negligent acts 
is recoverable. Whilst not suggesting that a husband owes servitium 
to his wife, it does not seem clear why a negligent deprivation should 
be less heinous in one case than another. 
Tortious Liability of Trade Umons 

The liability of a trade union as such in tort was abrogated in 
Queensland by the Trade Union Act 1915 Section 30 following Sec- 
tion 4 of the English Trades Disputes Act 1906. Actions concerning 
property of the union may however under Section 29 of the Act be 
brought against the trustees of a trade union. Any suggestion that 
this could cover actions of a tortious character not arising out of 
property held in trust for the union was disposed of in*Longdon- 
Griffiths v. Smith.* This was a case on an analogous section in the 
English Friendly Societies Act and shows that such a provision will 
not cover an action for defamatory words published on behalf of the 
union. The section of the Trade Union i in point however would 
still appear to render possible actions against the trustees for torts 
consisting in the abuse of property rights, for example nuisance or 
non-natural user of land resulting in the escape of deleterious sub- 


stances within the principle of Rylands v. Fletcher, provided always 
that the tortious act is not committed by or on behalf of a union 
in furtherance of an industrial dispute. 


E.LS. 
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Principles of Australian Administrative Law, by W. Friedmann 


(Melbourne University Press) 


This slim volume, written by Professor Friedmann when he oc- 
cupied the Chair of Public Law in the University of Melbourne, marks 
the first specialised attempt to systematise that increasingly important 
branch of Australian constitutional law which is known compendiously 

Administrative Law. Administrative Law has attracted the atten- 
tion of numerous legal writers in England and in the U.S.A. in recent 
years. It is to be hoped that Professor Friedmann’s blazing of the 
trail in Australia will open the way for others to carry the work 
further. 


The Australian Constitution, by H. S. Nicholas (Law Book Co.). 





The law of the Federal Constitution has been badly in need of 
ip-to-date comprehensive treatment for many years. This need is 
substantially satisfied by this book by the one-time Chief Judge in 
Equity of Supreme Court of New South Wales, published in 1948. 
As Australian social and commercial life grows more and more com- 
plex and national (as distinct from provincial) in character, the 
Federal Constitution obtrudes more and more into practical legal 
issues. For this reason Nicholas will be extremely valuable to the 
practitioner as well as to the student. 






















Police Offences of Queensland, by W. Kennedy Allen, 2nd ed. 
(Law Book Co.) 

A welcome up-to-date edition of Mr. Allen’s extensive and learned 
annotations on the Vagrants, Gaming, and Other Offences Acts, 1931 
to 1949, first published in 1936. Relevant judicial decisions and legis- 
lation since the first edition are incorporated. This work is indispen- 
sable for all Queensland practitioners. 


The Hearsay Rule, by R. W. Baker (Pitman) 





Originally written as a thesis for the degree of B.Litt. in the 
University of Oxford, this work by the present Dean of the Faculty 
of Law in the University of Tasmania is a scholarly study of the 
rules relating to hearsay evidence. Professor Baker begins with a 
very brief historical survey of the rules, discusses the theory behind 
it. and devotes the major portion of the work to an examination of the 
many exceptions to the rule of exclusion of hearsay. He concludes 
with a short statement of the ways in which he believes the rules 
could be rationalised. 





86 The University of Queensland Law Journal 


The Married Women’s Property Act, 1901 (New South Wales), by 
R. E. Walker and C. A. Walsh (Law Book Co.) 


This contains the New South Wales Act, which is similar to the 
Queensland Married Women’s Property Acts, 1890 to 1943, with sub- 
stantial annotations section by section. Approximately half the book 
is devoted to matters of law and procedure that may arise under the 
provision by which the Court has jurisdiction to determine summarily 
property disputes between husband and wife. In view of the increas- 
ing use of this procedure, this portion of the book should be of 
particular value to practitioners. 


Cases and Readings on Law and Society, by Sidney Post Simpson 
and Julius Stone. 3 vols. (West Publishing Co., St. Paul, Minn.) 


A monumental collection, following the American case-book 
method, of materials from judicial and extra-judicial sources by the 
well-known late Professor of Law in New York University and the 
Challis Professor of Jurisprudence and International Law in the Uni- 
versity of Sydney, designed to form the basis of study in the field of 
sociological jurisprudence. The three volumes are entitled: Book 
I: Law and Society in Evolution; Book II: Law in Modern Demo- 
cratic Society; Book III: Law, Totalitarianism and Democracy. The 
catholicity of the authors’ selection of material may be illustrated by 
the fact that not only have they included excerpts from ordinary legal 
sources such as American and British judicial decisions, the writings 
of recognised jurists, and legislative texts, but also excerpts from 
German, Italian, and Russian judicial decisions, one of Sir Alan 
Herbert’s misleading cases in Uncommon Law, and the Kinsey Report 
on Sexual Behaviour in the Human Male. 


Industrial Conciliation and Arbitration in Great Britain, by I. G. 
Sharp (Allen & Unwin) 


Based on a thesis for the degree of Ph.D. in the University of 
London, this book by a graduate of the University of Western Aus- 
tralia Law School, now a senior officer in the Commonwealth De- 
partment of Labour, is a very useful work of reference on British 
methods of industrial conciliation and arbitration. These are far 
more piece-meal than and differ considerably from the almost universal 
compulsory systems which have become such a prominent feature of 
Australian industrial organisation, but Dr. Sharp’s work would be 
valuable for comparative study of the systems in the two countries. 
The book is divided into two parts, the first being devoted to the 
voluntary machinery which has been set up in certain industries, and 
the second to compulsory machinery established by state action. 


Industrial Arbitration Act 1912-1949 (W.A.), with Annotations by 
F. T. P. Burt (Government Printer, Perth) 


The very full annotations, printed as footnotes, are based on a 
thesis by Mr. Burt, a practitioner of the Supreme Court of Western 
Australia, for the degree of LL.M. in the University of Western Aus- 
tralia, and were prepared by him in association with the Editorial 
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Committee of that University’s Annual Law Review. The publica- 
tion includes a short note on Commonwealth powers in relation to 
industrial disputes under the Federal Constitution and their effect 
on the State power, and another note on the Western Australian Arbi- 
tration Court’s attitude to judicial precedent. There are also a lengthy 
Table of Cases cited in the annotations and a comprehensive Index. 


The Valuation of Property, Compensation, and Land Tax, by C. M. 
Collins, 3rd ed. (Law Book Co.) 


A new edition of a work which practitioners who have had to 
deal with questions involving the law relating to land valuation and 
compensation have found exceedingly useful. It contains a most 
comprehensive collection of cases. There are also three valuable 
chapters on legal matters arising in connexion with Federal land tax. 


The following recently published additions to the general litera- 
ture of the law by British and foreign authors would make interesting 
accessions to your library: 


Legal Philosophy From Plato to Hegel, by Huntington Cairns (Geof- 
frey Cumberlege). 


Reason and Law, by M. R. Cohen (Free Press, Glencoe, IIl.). 


The Institutions of Private Law, by K. Renner (ed. O. Kahn-Freund) 
(Routledge & Kegan Paul). 


English Contributions to the Philosophy of Law, by A. L. Goodhart 
(Oxford University Press). 


The Community of the Future, by Fr. V. Kruse (Oxford University 
Press). 


Justice in Russia, by H. J. Berman (Harvard University Press). 

The United Nations and Power Politics, by John Maclaurin (Allen & 
Unwin). 

War and Human Progress, by Nef (Routledge). 

National Security and Individual Freedom, by H. J. Lasswell 
(McGraw-Hill). 

The Reform of the Law, ed. by G. L. Williams (Gollancz). 

On Understanding the Supreme Court, by P. A. Freund (Little, Brown 
& Co.): 

Sociological Aspects of Law and International Adjusiment, by C. 
Boasson (North-Holland Publishing Co., Amsterdam). 

Living Law of Democratic Society, by Jerome Hall (Bobbs-Merrill). 

Inheitance of the Common Law, by R. O'Sullivan (Stevens). 

Current Legal Problems, 1950, ed. by G. W. Keeton and G. Schwarz- 
enberger (Stevens). 

The Sense of Injustice, by E. N. Cahn (New York University Press). 

Judgment by Peers, by B. C. Keeney (Harvard University Press). 
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Courts on Trial, by Jerome Frank (Princeton University Press). 


Relativity of War and Peace, by F. Grob (Geoffrey Cumberlege). 


International Law and Human Rights, by H. Lauterpacht (Stevens). 


Reflections on the Constitution, by H. Laski (Manchester University 


Press). 


Crown, Community and Parliament in the Later Middle Ages, by 
Lapsley (ed. Cam and Barraclough) (Blackwell). 


Civil Rights in the Umited States, by A. Reppy (Central Book Co., 
New York). 


Law and the Executive in Great Britain, by B. Schwartz (New York 
University Press). 


Unravelling Juvenile Delinquency, by S. and E. Glueck (Oxford Uni- 
versity Press). 


The History of Capital Punishment, oy G. R. Scott (Torchstream 
Books). 


The Shadow of the Gallows, by Viscount Templewood (Gallancz). 


The Government of the Soviet Union, by S. N. Harper and R. Thomp- 
son, 2nd ed. (Van Nostrand, New York). 


The Rational Basis of Contracts and Related Problems in Legal 
Analysis, by Ferson (Foundation Press, Brooklyn). 


Some Problems of Equity, by Z. Chafee Jr. (University of Michigan 
Press). 


Selected Essays on Family Law, ed. by a Committee of the Associa- 
tion of American Law Schools (Foundation Press, Brooklyn). 


Money in the Law, National and International, by A. Nussbaum 
(Foundation Press, Brooklyn). 


The Law of Free Enterprise, by L. Loevinger (Funk & Wagnalls). 
Courtroom, by Quentin Reynolds (Angus & Robertson). 


Famous and Infamous Cases, by Sir Patrick Hastings (Heinemann). 
The Lawyer, by E. S. P. Haynes (Eyre & Spottiswoode). 


Five Jewish Lawyers of the Common Law, by A. L. Goodhart (Oxe 
ford University Press). 








